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THE OFFICE OF LORD CHANCELLOR 


by Tue Rr. Hon. Tue Viscount Kicmuir, G.C.V.O., 
Lorp HicH CHANCELLOR OF GREAT BRITAIN 


HE Lord High Chancellor of Great Britain, for that is 

the full title, holds the oldest and most anomalous of all 

Ministerial offices. Since the abolition in 1920 of its 
counterpart in Ireland, it is also unique. The Latin word is 
*‘cancellarius”’, which seems at first to have meant an official 
who works behind a grating or lattice-work, just as the chancel 
in a church was so called because it was screened off for those 
who officiated. 

Although claims have been made for an earlier date, the 
first appointment was probably shortly after the Norman 
Conquest. The duties of the Chancellor then were to be the 
senior royal chaplain and to supervise the scriveners, administer 
the royal revenue from vacant benefices and control the use of 
the Great Seal. It is owing to the importance of this last 
function that the Chancellor, unlike the other great officers of 
those days, the Justiciar, the Steward, the Butler, the Chamber- 
lain and the Constable, remains, after nearly goo years, a 
Minister of the Crown ranking in point of formal precedence 
above all others except Princes of the Blood and the Arch- 
bishop of Canterbury. 

Even in those early days it brought him higher pay: 5s. a 
day, and, also daily, two sextaries of wine, one Lord’s and two 
salt simnels, one thick wax candle and forty pieces of candle. 
Even then, it led him into such multifarious duties—keeping 
records of the grants his master was making and advising him 
on matters involving his formal authority, being prominently 
concerned with financial affairs and judicial business—that he 
has been described as the Secretary of State for all Departments. 

The development of royal justice in the twelfth century 
placed additional responsibility in his hands. His staff had to 
be increased and he became the head of a Department of State, 
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the Chancery. From that Chancery issued all the original writs 
commencing actions in the royal courts and to the Chancellor 
came all petitioners to the King, or the Great Council, or, later, 
to Parliament. As the Chancellor remained outside the current 
of the common law, he was thus enabled to develop that equit- 
able jurisdiction which was to become so important a part of 
his successors’ duties. “‘No regular judicial system at that time 
prevailed in the court [of Chancery]; but the suitor when he 
thought himself aggrieved found desultory and uncertain 
remedy, according to the private opinion of the Chancellor, 
who was sometimes an ecclesiastic or sometimes (though rarely) 
a statesman.” Blackstone is describing the condition of the 
court at the end of the fifteenth century. On occasion, even 
before that time, lawyers had been appointed Chancellor (and 
the Great Seal had sometimes been in commission with a 
lawyer or two among the commissioners) while others, lay or 
cleric, consulted the judges from time to time. After the fall of 
Wolsey, the last great ecclesiastical Chancellor, it became 
customary for the Chancellor to be a lawyer. But there were 
exceptions. Bishop Williams was Chancellor one hundred 
years after Wolsey and Lord Shaftesbury, the last Chancellor 
not to be a lawyer, resigned in 1673. On the other hand the 
customary practice, leading to such appointments as More, 
the Bacons, father and son, and Ellesmere, helped to establish 
the Court of Chancery with settled procedure and, especially 
after the famous disagreement of Coke and Ellesmere, defined 
its relations with the courts of common law. 

Perhaps a word should here be said about the office of Lord 
Keeper of the Great Seal, for some of those mentioned above 
held office as the one, some as the other, sometimes being 
appointed first Lord Keeper and later becoming Lord Chancel- 
lor during their tenure of the former office. The first occasion 
on which one man exercised the functions of Chancellor with 
that title was in 1532. Henry VIII directed that Audley, More’s 
successor, should be called Lord Keeper of the King’s Great 
Seal and that he should do and exercise everything in the Court 
of Chancery, the Star Chamber anda the King’s Council as the 
Chancellor of England was accustomed to do and exercise. 
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Why he took this course is a matter for conjecture. It may have 
been that as Wolsey and More had raised the prestige of the 
office of Chancellor, the King was reluctant to confer the 
honour on one he wished to remain subservient. Appointments 
of Lord Keeper were made periodically thereafter (there have 
been twenty in all) and, in 1562, to resolve doubts as to a Lord 
Keeper’s authority, an Act was passed “‘declaring the authority 
of the Lord Keeper of the Great Seal and the Lord Chancellor 
to be one”’. In these circumstances I do not distinguish between 
the two offices. The last appointment was made in 1757. 

Although Blackstone draws a distinction between an 
ecclesiastic and a statesman, the Chancellor remained through- 
out the Middle Ages, and despite the introduction of the Privy 
Seal, the King’s first Minister. As such he naturally deputized 
for the King in presiding over Parliament and the House of 
Lords. Although the Lord Chancellor’s primacy lapsed, first 
with Thomas Cromwell and then with the Cecils and was 
never recovered, he remained always one of the innermost of 
royal counsellors. The Great Seal was the object of almost 
superstitious veneration (James II thought he was doing his 
supplanter a mortal injury by throwing it into the Thames), 
and its custodian received much of its reflected glory. He could 
hardly be omitted from deliberations concerning its use which 
touched the whole policy, national and foreign, of the Realm. 

Moreover, there were other reasons for ensuring his member- 
ship of the inner or Privy Council. From the Woolsack he was 
the mouthpiece of the Sovereign to Parliament; by issuing 
commissions of oyer and terminer, gaol delivery and assize he 
could and did direct the commissioners on royal policy which 
they, on circuit, spread throughout the Realm; he was respon- 
sible for the appointment of justices of the peace and so, with 
the Lieutenants, controlled local government which was in 
their hands. 

These powers, and the vast patronage which was at his 
disposal, made the Lord Chancellor equally important to the 
First Lord of the Treasury when the latter succeeded to much 
of the authority hitherto exercised directly by the Crown. Thus 
the Chancellor became just as indispensable a member of the 
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Cabinet as he had been of the Privy Council. The nineteenth 
century, with the reforms of Brougham, the Judicature Acts, 
which “united and consolidated” the courts of Chancery, 
Queen’s Bench, Common Pleas, Exchequer, Admiralty, Pro- 
bate, Divorce and Bankruptcy into a Supreme Court of Judica- 
ture, and the creation of the Small Debts Court which 
developed into the modern County Court, saw a change in his 
judicial functions and an enlargement of his administrative 
responsibilities. The unification of the office of Clerk of the 
Crown in Chancery with that of Permanent Secretary to the 
Lord Chancellor gave him, for the first time, a staff permanent 
to the office and not personal to the Lord Chancellor through 
whom to perform them. It is now time to discuss his modern 
functions in detail. 

He still, of course, remains responsible for the custody of the 
Great Seal of the Realm (to give it its official title), like every 
Chancellor since the reign of William the Conqueror. He 
enters office when the Sovereign delivers it into his custody 
and vacates office by surrendering it to the Sovereign. He 
remains responsible for it at all times while he is in Great 
Britain, which he can only leave with the Sovereign’s per- 
mission when Commissioners are appointed for its custody. In 
accordance with the Sovereign’s commands he causes the 
Sovereign’s Letters to be made Patent under the Great Seal 
for the creation of Peers, the appointment of Bishops, for 
colonial and other charters (for example those of the new 
towns) and for many other purposes. Like the early Chancel- 
lors, he is still responsible for certain vacant benefices, no 
longer to ensure that their revenue comes to the Crown but to 
appoint incumbents to some 575 livings. 

He is still a judge, as he has been since before the beginnings 
of the Court of Chancery, and indeed he is Head of the 
Judiciary. His special position with regard to the old Chancery 
Court is commemorated by his presidency of its modern 
successor, the Chancery Division, though his appearances in it 
are limited to a token sitting each year. He is also President of 
the Court of Appeal, where the Master of the Rolls deputizes 
for him as he did in the Court of Chancery. But the Lord 
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Chancellor’s real judicial function is to preside when the House 
of Lords is sitting judicially as the final Court of Appeal for 
England, Scotland and Northern Ireland, and over the 
Judicial Committee of the Privy Council which is the ultimate 
appellate tribunal for a great deal of the Commonwealth and 
Empire. 

Like every Chancellor since Parliament began, he presides 
from the Woolsack over the House of Lords when it is sitting 
for ordinary public business. Unlike the Speaker of the House 
of Commons, this does not prevent him from addressing the 
House (though he is careful to step aside before doing so and 
to speak from the ducal benches) or from voting in divisions. 
He is indeed frequently called upon, as a leading member of 
the Cabinet, to expound or defend government policy and 
government Bills. For, as a member of the Cabinet, he is 
subject like all other Ministers to the doctrine of collective 
responsibility for the acts of the Government. In Cabinet itself 
his special function is, with the Law Officers, to advise on legal 
matters and examine legal points encountered in the prepara- 
tion of legislation. 

His administrative functions have increased vastly. As 
Head of the Judiciary he is responsible for supervising the 
whole machinery of the law as it is administered in the Supreme 
Court and in the County Courts in England and Wales. In 
this capacity he has special interests in the revision and 
consolidation of the statute law and in law reform. He is 
chairman of the rule-making authority for the Supreme Court, 
and has a power of veto over rules of practice and procedure 
made for the County Court. Directly or indirectly he is 
responsible for the appointment of Judges of the High Court, 
and Commissioners of Assize, of County Court Judges, of 
Chairmen of Quarter Sessions, Recorders and Stipendiary 
Magistrates, whether Provincial or Metropolitan, and of 
Justices of the Peace. With these responsibilities goes the 
responsibility for their pay and pensions and, in some cases, for 
their retirement or removal, but these responsibilities cease at 
the Border and, for most purposes, in the Duchy of Lancaster. 
His advice is also commonly sought in the appointment of 
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Lords Justices of Appeal, Lords of Appeal in Ordinary and of 
the Lord Chief Justice, the Master of the Rolls and the 
President of the Probate, Divorce and Admiralty Division, in 
regard to whose appointment the Prime Minister tenders 
recommendations to the Crown. 

Although he shares certain responsibilities with the Lord 
Chief Justice, the Master of the Rolls and the President of the 
Probate, Divorce and Admiralty Division, he is mainly respon- 
sible for the administration of the Supreme Court of Judicature. 
These matters include the appointment of the court officers and 
fixing their responsibilities, the arrangement of work in the 
three Divisions of the High Court, and answering to Parliament 
for the cost, and accounting to it for the fees collected. Similar 
matters fall on his shoulders alone with regard to the admini- 
stration of the County Courts of which there are more than 400 
in England and Wales. 

The Lord Chancellor’s duties in respect of Magistrates 
have been increased considerably in recent years, particularly 
in consequence of the passing of the Justices of the Peace Act, 
1949. Not only is he now responsible for the appointment and 
removal from office of both lay and stipendiary Magistrates, 
but he also makes rules on a number of matters relating to 
Magistrates’ Courts, and (on the advice of a Rules Committee, 
which he appoints) he makes rules governing the practice and 
procedure of these Courts. All these rules apply in the Duchy 
of Lancaster as well as in the rest of England and Wales. 

The Lord Chancellor is also responsible to Parliament for 
the administration of the Official Solicitor’s Office, the Public 
Trustee Office and the Land Registry. He advises the Crown 
on the appointments of the Judge Advocate of the Fleet and 
the Judge Advocate General and appoints judicial officers in 
the latter’s Office. Similarly, he appoints the chairmen and 
members of the Pensions Appeal Tribunals, and appoints or 
concurs in the appointment of the legal chairman and legal 
members of a number of other Tribunals. 

Lord Chancellors have always had a special responsibility 
towards lunatics. He appoints the three Visitors in Lunacy, 
and he advises the Crown on the appointment of the Legal 
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Commissioners of the Board of Control. As is well known, every 
lunatic is allowed to write uncensored letters to the Lord 
Chancellor whenever he pleases. Many of them avail themselves 
of this right. 

New responsibilities came to the Lord Chancellor under the 
Legal Aid Scheme which the Law Society administer under his 
general guidance. He is responsible to Parliament for the grant 
made to them for this purpose and for the accounts of the Legal 
Aid Fund. He makes or approves the requisite subordinate 
legislation, and appoints an Advisory Committee to consider 
the Law Society’s Annual Reports and such other matters as 
he refers to them. 

Finally, it is perhaps worth mentioning that the Lord 
Chancellor represents the Crown as Visitor of most of the Royal 
Foundations. It sometimes happens that difficult problems 
connected with these Foundations are submitted to him for 
determination. 

It will be seen that I was not exaggerating when I referred 
at the beginning of this article to the anomalous duties of the 
Lord Chancellor. In his person he contradicts Montesquieu’s 
doctrine of the separation of the judiciary, the legislature and 
the executive and, as a judge, he contradicts the principles of 
the Act of Settlement by not acting “quam diu se bene 
gesserint”, but depending for his tenure of office upon the 
electorate and the Prime Minister. 

How can his functions be defined? He is not a Minister of 
Justice, for many matters within the sphere of such a Minister 
are here performed by the Home Secretary or the Attorney 
General. He is far more than the President of an Upper House, 
far more than a Chief Justice of a Supreme Court. In no other 
constitution is his like to be seen and no constitutional theorist 
would devise him in his wildest dreams. But he remains, some- 
how, typically English. With his origins lost in antiquity and 
his functions understandable only by historical reference, yet 
he is by no means an anachronism and he still performs a 
useful service in the modern state. His survival and the adapta- 
bility of the office owe much to the wisdom of his predecessors. 
Saints some of them and martyrs too: some with genius, others 
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dishonest or toadies, or mere courtiers. But few in that long 
roll were incapable, and most were men who performed with 
devotion their duty to their country and their office and who 
contributed to that cause a lifetime’s experience of public and 
legal affairs. To them we owe much and not least indebted is 
their humble successor. 
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THE POLITICS OF STATEHOOD IN AMERICA 
by Joun S. Harris 


INCE the founding of the nation the admission of new 
S== into the Union has been a perennial political issue 

in America and not infrequently statehood has precipitated 
bitter political debate and party conflict. Thirty-five states 
have thus far been incorporated into the Union, the last one to 
come in, Arizona, having been admitted in 1912. Today the 
statehood controversy centres around the claims of the terri- 


- tories of Hawaii and Alaska, with the Republican party strongly 


supporting the admission of Hawaii and the Democrats advo- 
cating the entry of both Alaska and Hawaii. 

Differences of opinion about the admission of the territories 
hinge largely upon such questions as contiguity, the extent of 
Communist influence in Hawaii, the economic ability of 
Alaska to support statehood, the wishes of the inhabitants, and 
the probable effect upon defence and foreign policy. While it is 
true that these are important points at issue, there are, however, 
two underlying factors which to a large extent better explain 
the position of the parties on this question. First is a party 
struggle for the control of Congress which, since 1953, has been 
very closely divided, particularly in the Senate. Hawaii is 
generally considered to be “‘Republican” and Alaska ““Demo- 
cratic”, although there is some doubt about this since in the 
1954 elections both houses of the Hawaiian legislature went 
Democratic. 

The second underlying factor concerns the racial make-up 
of Hawaii. Some members of Congress believe that the accretion 
of a large Asian population would not be in harmony with the 
already predominately white population of the mainland. And 
there are southern members who are firmly convinced that the 
people of Hawaii would elect Senators and Congressmen who 
would vote against them on fair employment practices and 
other civil rights legislation. These southerners, all Democrats, 
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also oppose the admission of Alaska for the same reason and 
have adopted the strategy of linking statehood for the two 
territories in a single bill in the hope that the combined opposi- 
tion will insure its defeat. 

The United States Constitution contains only a brief refer- 
ence to the admission of new states, providing in Article IV, 
Section 3, that “‘New States may be admitted by the Congress 
into this Union’’. Thus in each case decision is left to the dis- 
cretion of Congress, which not only is empowered to determine 
ifand when a territory may become a state, but can also specify 
the admission procedure which must be followed. 

Initially, the territorial legislature must pass a resolution 
requesting statehood and this petition is forwarded to the 
Congress for approval. The Congress, if it so desires, then passes 
an Enabling Act, which authorizes the territory to convene a 
constitutional convention for the purposes of adopting the 
United States Constitution and drawing up its own state 
constitution; sometimes, it sets forth conditions which must be 
met prior to admission. The convention, made up of elected 
delegates, meets and drafts a constitution which will govern 
the territory when it becomes a state. The new constitution is 
then ratified by the people of the territory in a referendum and 
is sent to the President for his approval. The election of officers 
of the new government—legislative, executive, and judicial— 
as provided in the constitution, takes place, and as a final step 
the President issues a proclamation announcing that the terri- 
tory is now a full-fledged state. 

The efforts of Hawaii to achieve statehood began in 1903 
when the territorial legislature requested Congress to pass an 
act permitting Hawaii to adopt a state constitution preparatory 
to entering the Union. Similar petitions were sent to Congress 
for many years. It was not until 1935 that Congress gave serious 
consideration to the question of statehood and authorized the 
holding of hearings; no action ensued. A joint committee of 
members of the Senate and House considered the advisability 
of statehood in 1937 and recommended that a plebiscite be 
held in the territory to ascertain the wishes of the Hawaiian 
people. The question was placed on the ballot in the general 
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election in 1940 with the response of a 67 to 33 per cent. vote 
in favour of statehood. The Japanese attack at Pearl Harbour 
in December, 1941, precluded further consideration of Hawaii’s 
status and it was not until 1947 that statehood was again taken 
up by Congress. By a vote of 196 to 133 the House for the first 
time enacted a bill granting statehood to Hawaii, but the 
Senate refused to act. In the meantime, a constitutional con- 
vention authorized by the Hawaiian legislature convened in 
April, 1950, drew up a constitution which was subsequently 
approved by the voters of the territory, three to one. During 
1950 the House again passed a statehood bill, but the Senate 
failed to concur. The Eighty-second Congress, which was 
convened in January, 1951, likewise failed to sanction statehood 
although in the Senate a bill was reported to the floor. 

Bills to grant statehood to Alaska have been introduced in 
Congress periodically since 1916, but it has only been since 
World War II that the issue has been accorded serious 
Congressional attention. In a referendum held in 1946 Alaskan 
voters favoured statehood at a ratio of three to two. An effort 
by the advocates of statehood in 1948 failed to result in 
approval in either chamber of Congress, but in 1950 the House 
approved the first bill providing for statehood for Alaska. 
Although the bill was reported favourably from committee no 
further action was recorded in the Senate. In the Eighty- 
second Congress, statehood received strong two-party support 
and on 8th May, 1951, a bill was favourably reported to the 
Senate. However, on 27th February, 1952, after considerable 
debate on a motion to take up the bill, the Senate voted to 
recommit it to the committee by a vote of 45 to 44. No further 
action concerning statehood for Alaska or Hawaii was taken 
in either house until Dwight D. Eisenhower became President 
in January, 1953. 

The opponents of statehood have rested their case upon a 
number of propositions. These territories, they contend, are 
not contiguous to the other forty-eight states: the Hawaiian 
islands are located more than 2,000 miles from the mainland 
and Alaska is hundreds of miles to the north, with Canada 
intervening. Admission would weaken the nation which has 
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drawn strength from a unified and contiguous land mass having 
the same history, cultural background, economic life and direct 
systems of transportation and communication. The sting is 
taken out of this argument when it is pointed out that air 
transportation and other modern forms of communication have 
brought Alaska and Hawaii closer to the nation’s capital than 
were New York and Ohio in 1800. Spokesmen for the larger 
states, such as New York, assert that Hawaii with a population 
of 499,794 (1950 census) and Alaska with 128,643 would be 
over-represented in the Senate and this would constitute a 
serious distortion of representative government. Proponents 
admit this, but declare that there are eleven states with popula- 
tions of less than 700,000; why then should Alaska and Hawaii 
be singled out for criticism ? Admission of Hawaii is opposed by 
those who question the loyalty of the people of the islands. Since 
a substantial portion of the inhabitants are of Japanese origin 
and of doubtful loyalty, it would be dangerous to national 
defence to grant statehood and thus lose federal control over 
the territory, with the risk that the new state might one day 
fall into the hands of the nation’s enemies. However, there was 
no evidence of treachery during World War II and the record 
of Japanese Americans from Hawaii in the armed services has 
been unusually good. Opponents also contend that Communism 
is firmly entrenched in Hawaii, singling out for particular 
criticism its alleged control of the International Longshore- 
men’s and Warehousemen’s Union. Senator Eastland of Missis- 
sippi charged on the floor of the Senate that great influence in, 

if not control of, a state government in Hawaii “would rest 
behind the walls of the Kremlin in Moscow’’. If Hawaii became 
the forty-ninth state it could not be a sovereign state because 
of the vast influence Russia would exert upon her elected 

representatives through Communist domination of the labour 
movement. Statehood sponsors replied that the territorial 

authorities have the Communist problem under control and the 

people of Hawaii, under self-government, could be depended 

upon to remain vigilant. 

Those who seek to admit Hawaii and Alaska as new states 
maintain that both territories have met all reasonable require- 
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ments for entry and that Congress is perpetrating an injustice 
in not sanctioning the necessary legislation. That Hawaiians 
and Alaskans desire statehood, there is little doubt, for in 
Hawaii in 1940 the voters indicated approval in a referendum 
and in 1950 ratified a constitution drafted in anticipation of 
admission. The Alaskan people in 1946 also registered an 
affirmative vote in a referendum on the subject. And the 
American people as a whole have repeatedly indicated in 
public opinion polls that they favour by a wide margin the 
admission of both territories. Hawaii and Alaska have served 
long apprenticeships as territories—Alaska since 1912 and 
Hawaii since 1900—far longer than the periods of territorial 
tutelage experienced by the other states. Their peoples have 
demonstrated unwavering loyalty to the United States and 
complete devotion to the American plan of government and 
have ably governed themselves to the extent permitted them. 
But they are entitled, it is argued, to greater self-government 
and should be permitted to elect their Governors and those 
territorial officers who are at present appointed by the Presi- 
dent. As states each would be entitled to send to Washington 
two Senators and at least one Representative, whereas at 
present they are represented only by an elected delegate in the 
House who has no voting privileges. 

Statehood for Hawaii, it is maintained, would help to 
strengthen the position of the United States in world affairs by 
demonstrating to peoples of the Far East and other areas where 
even the idea of colonialism is bitterly resented, that America 
is devoted to the cause of self-determination for all peoples, 
regardless of race. Hawaii and Alaska are areas of great strategic 
importance to the defence of the United States and the free 
world; their entry into the Union would immeasurably 
strengthen the nation’s defences. Opponents have questioned 
the validity of this contention. Defence Secretary Charles 
Wilson, in justifying the administration’s opposition to Alaska’s 
entry, has recommended that Alaska remain a territory for the 
present in the interest of national security, observing that “the 
great size of the territory, its sparse population and limited 
communications, as well as its strategic location, create very 
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special defence problems”. The ability of Hawaii and Alaska 
to finance essential government services once statehood is 
granted is also the subject of controversy, although there 
appears to be little doubt that Hawaii’s economy would yield 
adequate tax revenues. Alaska, with a smaller population and 
vast unsettled areas, is in a less advantageous position. Pro- 
ponents insist that if the new state is accorded a fair share of 
Alaska’s resources now owned by the federal government— 
fisheries, timber, wildlife, minerals, and water power—there 
would be no question of her ability to afford statehood. The 
disposition of Alaska’s vast undeveloped land and natural 
resources—owned by the American people since Alaska was 
bought from Russia and today constituting 99 per cent. of the 
land area—has not figured as prominently in the controversy 
as might have been expected. The business interests profess to 
wish to free these resources from the grip of distant bureaucrats 
in Washington and to develop them in the customary American 
way which is likely, one suspects, to mean exploitation with 
limited return to the government of Alaska and scant attention 
to their wise utilization and conservation. 

With the change in January, 1953, from Democratic to 
Republican control, both in Congress and at the White House, 
efforts to secure statehood for Hawaii and Alaska have been 
intensified. President Eisenhower in his State of the Union 
Message to Congress urged that statehood for Hawaii be 
“granted promptly” but neglected to request that similar 
status be given to Alaska. Thus Eisenhower adhered to the 
traditional Republican policy of supporting Hawaii’s claim 
but ignored that of Alaska, despite the fact that the 1952 
Republican party platform favoured statehood for both 
territories. 

On 3rd March the House Interior and Insular Affairs 
Committee approved a bill to admit Hawaii into the Union, 
with thirteen Republicans and eight Democrats voting for the 
bill and one Republican and four Democrats against it; an 
earlier effort by the Democrats to include Alaska was rejected 
fourteen to thirteen, the members voting generally on party 
lines. When the bill subsequently came before the entire 
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House it ran into strong opposition from southern and northern 
Democrats who united in the argument that statehood for 
Alaska should be considered as part of the same package. A 
motion to recommit was rejected 227 to 182, the Democrats 
being supported by a few Republicans, from states with large 
populations, and others who opposed statehood under any 
circumstances. On the final vote Hawaiian statehood was 
approved 274 to 138, with the majority composed of 177 
Republicans and 97 Democrats. In the Senate the Democrats 
were successful in blocking statehood for Hawaii alone when 
on 12th May the Interior Committee voted eight to seven to 
include Alaska and Hawaii in a single measure and to subject 
the matter to new and time-consuming hearings. Such a 
manoeuvre was possible only because of the deflection of 
Senator Malone of Nevada from the Republican ranks. The 
President and the administration continued to adhere to the 
view that Alaska was not ready for statehood and that Hawaii’s 
claim should be considered alone and on its merits. In the 
meantime, in the House, an Alaska bill was reported from 
committee but was destined to gather dust for the remainder 
of the session due to determined opposition of Republican 
Congressional leaders. 

Immediately prior to the opening of the new Congress in 
1954 Senate action on Hawaii alone appeared to be assured 
when Senator Russell Long, Democrat from Louisiana, 
announced he would desert his party colleagues on the Interior 
Committee and vote to separate Alaskan and Hawaiian state- 
hood. Senator Eastland, Democrat of Mississippi, immediately 
intimated that he and other southern Senators might conduct 
a filibuster against Hawaiian statehood legislation and appealed 
to conservative opinion with the declaration that “there would 
be two votes for socialized medicine, two votes for the Govern- 
ment ownership of industry; two votes against all racial 
segregations, and two votes against the South on all social 
matters”. Republican jubilation at this sudden turn of events 
was short-lived, for a new coalition on the Committee, made 
up of six Democrats and two Republicans, voted to keep 
Alaska and Hawaii joined in a single bill. The second Repub- 
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lican to desert his party was Senator Dworshak of Idaho, who 
declared that he merely sought to give the Senate a chance to 
vote on statehood for both territories. Administration pressure 
was exerted at once on Dworshak and within a week he shifted 
his vote again to enable the Republican majority on the Com- 
mittee to report out Hawaii without Alaska. A few days later a 
separate bill authorizing Alaskan statehood was cleared by the 
Committee. 

At this juncture the strategy of Republicans and Democrats 
was clear. In the first instance the division generally followed 
party lines: Hawaii considered normally Republican in voting 
habit, had strong Republican backing; and Alaska, with 
notable exceptions firmly Democratic, was supported by most 
Democrats. The razor-thin Republican control in the Con- 
gress sharpened the conflict (in the Senate were forty-seven 
Republicans, forty-eight Democrats and one Independent). 
The Republicans were determined to admit only Hawaii and 
thus pick up two additional Senate seats, while the Democrats 
from a strong minority position sought to resist this drive and 
to admit both territories in a single package, or admit neither. 
Supporting the party position were approximately fifteen 
southern Democrats who were actually opposed to statehood 
for either Hawaii or Alaska and who hoped for ultimate defeat 
by combining the two bills. These southerners, although they 
frequently denied it, were opposed to the admission of new 
states in the belief that a larger Senate membership might make 
it easier to secure the necessary two-thirds vote for limitation 
on Senate debate. They feared closure might be invoked more 
easily to permit the enactment of a civil rights programme and 
other reform legislation which they vehemently opposed. More 
than any other individual, President Eisenhower had shaped 
the course of events, for he had personally requested the 
admission of Hawaii without Alaska. And it had become 
evident that if he consented to compromise with the Demo- 
cratic opposition and agreed to admit both territories, the 
chances of passage would have been greatly enhanced. 

On 11th March the Senate voted forty-six to forty-three to 
join the Alaska and Hawaii bills into a single measure, thus 
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defying the Republican leadership and ignoring the President’s 
wishes. Party lines held, although three Republicans joined the 
Democrats to carry the measure, while two southern Democrats 
voted with the opposition. Democratic leaders exhibited little 
confidence in Republican promises to take up Alaska state- 
hood once Hawaii should be admitted, and the Republicans 
countered by saying that the Senate action linking the two 
territories made it doubtful whether either territory would be 
approved. On 16th March it appeared that certain southern 
Democrats might be prepared to use their time-honoured 
weapon of obstruction, the filibuster, to prevent further Senate 
consideration of statehood. Senator Eastland held the floor for 
nearly four hours and predicted that it might require three or 
four days for him to conclude his remarks. Plans for talking the 
bill to death were discarded, and on 1st April the Senate 
approved statehood for both Alaska and Hawaii by a vote of 
fifty-seven to twenty-eight. Of the nineteen Democrats voting 
against the bill, sixteen were from the South. Senator Guy 
Cordon, Republican, Oregon, who steered the Senate bill to 
passage declared that so far as the Senate conferees were con- 
cerned it would be “double or nothing” and indicated that the 
choice was President Eisenhower’s. 

The President refused to intervene to induce the House to 
accept statehood for both territories, although he did hint that 
he might approve statehood for the more populous half of 
Alaska. The Democrats were sceptical of the administration’s 
contention that Alaskan statehood was opposed principally on 
grounds of national defence, and the Republicans were un- 
willing to admit Alaska. Hope for passage was dashed on 
26th July when the House Rules Committee, official arm of 
the Republican leadership in steering legislation, tabled a 
request to let separate Senate and House bills go to a conference 
committee to resolve differences. 

In 1955 the Democrats assumed control over both houses 
of Congress and the drive for statehood began once again. 
After hearings the House Interior Committee approved an 
Alaska-Hawaii statehood bill, permitting the reservation by the 
federal government of 40 per cent. of north-western Alaska 
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for military defence purposes, this latter provision coming when 
it became known that President Eisenhower would veto the 
measure unless the defence amendment were added. The 
administration’s contention was that Alaska as a whole was 
too sparsely settled to resist an enemy attack, but a month later 
it reversed itself and the President stated flatly that he did not 
think Alaska was ready for statehood under any circumstances. 

Once again the House Rules Committee intervened and 
voted to retain Hawaii and Alaska in a single bill, allow no 
amendments, and let the House vote both statehood proposals 
at the same time. This arrangement was contrary to the wishes 
of the Interior Committee which requested an “open rule” 
which would permit amendments and possibly provide an 
opportunity to cut out either Hawaii or Alaska. It was apparent 
that a majority of the Rules Committee did not favour the 
admission of either territory and hoped to insure defeat by 
keeping them tied together and thus exposed to more adverse 
votes than if amendments were permitted or the two were 
separated. On gth May the House voted 322 to 66 to accept the 
Rules Committee decision and the way was paved for a show- 
down on the floor. On the following day a combination of 
southern Democrats and northern Republicans voted to 
recommit the bill to the Interior Committee which had origin- 
ally approved it—a tactical manoeuvre which killed the bill 
for the session. Democrats split fairly evenly—105, of whom 92 
were from the South, for recommital and 107 against it; 
Republicans went on record with 112 for and 63 against 
sending it back. 

Although the issue of statehood has yet to be resolved there 
are certain aspects of the political struggle which are of par- 
ticular interest. Neither of the political parties has acted in a 
responsible fashion—key leaders have shown little inclination 
to carry out party platforms and election promises, and the 
rank and file in Congress frequently have not supported the 
party leadership. Actually, membership in both the Senate and 
House has been divided into three principal segments: one, 
made up of northern and western Democrats and some 
Republicans, supports statehood for both Hawaii and Alaska; 
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a second, including the official leadership of the Republican 
party, seeks admission for Hawaii but not Alaska; and the 
third, composed mostly of southern Democrats, opposes the 
entry of both territories. 

The outcome of the conflict will to a great extent depend 
upon the political developments which take place in the two 
territories, particularly in Hawaii. If the Democratic trend in 
Hawaii continues, the northern and western Democrats will 
undoubtedly seek to get the entire Democratic party behind 
the drive for statehood for both territories. Whether they 
would be able to mobilize the support of their southern 
colleagues is indeed questionable. On the other hand, a con- 
tinued Democratic swing in Hawaii could induce a negative 
response from Republicans and result in the entire party 
opposing statehood. Or if Hawaii veers back to its Republican 
tradition, the existing party policies are likely to continue. 








~~ = === — wD = A 


Se a ll 


can 
the 
the 


end 
two 
1 in 
will 
ind 
hey 
ern 
on- 
‘ive 


can 





PARLIAMENT AND THE PRESS 15! 


PARLIAMENT AND THE PRESS 
A HISTORICAL SURVEY-—I 
by A. E. Musson 


HERE can be no such thing in organized human society 

as absolute freedom. Individual liberty must clearly be 

curtailed to some extent in the general interest. But 
there is, and throughout history there has been, wide variety 
in the principles, nature, and extent of the limitations imposed. 
In modern times the idea has grown strongly that the indi- 
vidual is endowed with “‘natural liberty” and “natural rights” 
—rights of property, right to vote, freedom of speech, freedom 
of religion, freedom of the press, freedom of political associa- 
tion, and so on—which it is the prime function of the State to 
preserve. Another view, however, is that the individual has no 
“natural” liberty or rights, but only such as are guaranteed 
and permitted by the State: that it is only the laws and power 
of the State which endow men with “rights”, and that the 
security and welfare of the State must therefore come first. 
Which of these theories prevails at any particular time, and in 
how strong a form, depends on the prevailing political and 
social situation: whether government is authoritarian or 
liberal, whether it is monarchical, oligarchical or democratic, 
whether it is stable or unstable, and whether or not the inter- 
national situation is peaceful. On these factors will depend the 
degree of freedom within the State. 

The political trend in this country over the past four or five 
centuries has been from royal despotism to parliamentary 
democracy. Our history is of a gradually broadening freedom: 
freedom from monarchical absolutism, freedom from aristo- 
cratic, oligarchic, and plutocratic government, freedom from 
arbitrary arrest, freedom of speech, of religion, and of the 
press. The history of the press fits into the general trend: our 
modern freedom of the press has grown up with our modern 
parliamentary democracy, each contributing to the growth of 
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the other. Yet even in a democracy freedom is only relative, 
not absolute, for absolute freedom would mean anarchy, which 
would result in the overthrow of democracy itself, and with it 
freedom, by some totalitarian form of government of the Right 
or Left. Moreover, it might lead to a general lowering of moral 
standards. The press must therefore still be subject to some 
degree of control. 

There has been considerable criticism directed against the 
ownership, conduct, and contents of the press in this country 
during the past fifty years or so, culminating in the appoint- 
ment of the Royal Commission of 1947, whose report was 
followed in 1953 by the establishment of the Press Council. 
The position of a capitalist press in a parliamentary democracy, 
especially in a State which is half Socialist, is a very delicate 
one. It is best observed against the historical development of 
the freedom of the press over the preceding centuries. 

Printing was first introduced into England by William 
Caxton in 1476. It was not long before its dangerous possi- 
bilities of political and religious sedition were appreciated by 
the Crown, and almost from the beginning control of printing 
was regarded as an unquestionable right of royal prerogative. 
There was no such thing as freedom of the press. The prevalent 
political belief was that the safety, stability, and welfare of the 
State depended upon the Crown, and that anything which 
might interfere with or undermine royal authority should 
therefore be suppressed or at least controlled. Freedom to print 
would have seemed dangerous and undesirable in the sixteenth 
century. That this was so was only natural in view of the 
continual dangers of wars, foreign invasion, internal plots 
and rebellions, and profound religious changes. The safety of 
the State, and the security of life and property were felt to 
depend upon the maintenance of strong government. 

The Tudor monarchs were not slow, therefore, to control 
the press. Control was mostly expressed in the form of royal 
licences, patents of monopoly, proclamations, Orders in 
Council, and Star Chamber decrees—the methods of authori- 
tarian government—but Acts of Parliament were occasionally 
passed, Parliament in the sixteenth century being for the most 
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part merely a subservient tool of the monarchy. Royal or 
official printers were appointed and special printing privileges 
and patents of monopoly were granted. A spate of royal 
proclamations came with the Reformation under Henry VIII, 
to prevent the importation or printing of heretical books; for 
religious freedom existed no more than political freedom. 
Church and State were closely associated, especially after 
Henry became “Supreme Head”, so that the distinction 
between heresy and sedition became very obscure. 

The first proclamation containing a list of prohibited books 
was issued in 1529, directed against certain “heretical and 
blasphemous” works imported from abroad. Another came 
out in the following year, containing more prohibited books, 
including the English translation of the New Testament. This 
proclamation also set up the first licensing or censorship 
system under secular authority, by providing that books 
“concerning holy scripture” should not be printed “until such 
time as the same . . . be examined and approved by the 
ordinary of the diocese’’. Ecclesiastics, it is to be noticed, were 
appointed as the first licensers, for at first licensing applied 
only to religious works. In 1538, however, another proclama- 
tion set up a system of licensing for all kinds of printing, in 
order to stamp out “seditious opinions”: the ecclesiastical 
licensers were replaced by members of the Privy Council, or 
“other such as his highness shall appoint’’; books of scripture, 
however, could still be licensed by a bishop. Meanwhile, the 
first Act of Parliament for the regulation of printing had been 
passed in 1534, to protect native printers against foreigners and 
to prevent the importation of foreign books. Heretical or 
seditious works were seized and burnt, and guilty printers were 
fined, imprisoned, and even executed. 

Henry’s licensing system was modified in 1546, but Henry 
died soon afterwards. Under his son, Edward VI, “Mr. 
Secretary Peter, Mr. Secretary Smith and Mr. Cicill, or one 
of them”, were authorized in 1549 “to examine all English 
books” for the press, with the aim of suppressing papistical 
literature. In 1551 it was proclaimed that no book was to be 
printed “unless the same be first allowed by his majesty, or his 
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privy council”, though actually the duty of licensing was 
usually delegated to royal chaplains, justices, etc. 

When Catholic Queen Mary came to the throne she also 
maintained a licensing system, in her attempt to restore 
Catholicism and suppress Protestantism. In 1557 she granted 
a charter to the Stationers’ Company, comprising printers, 
publishers, and booksellers in London, with the idea that, in 
return for privileges granted, including monopoly control of 
the craft and protection of their patents and copyrights, they 
would be a willing tool in helping to stamp out “seditious and 
heretical books’. This they were only too glad to do, and for 
nearly a century and a half the Stationers’ Company was to 
be the main instrument for control of the printing trade. The 
charter to the Stationers was followed by a proclamation in 
1558 for the suppression of “heresy, sedition, and treason”, 
whereby the mere possession of a “wicked” book entailed 
liability to execution under martial law. 

When Elizabeth succeeded Mary she likewise exercised 
a strict control over the press, but in the Protestant interest, or 
rather in support of the Established Church of England, of 
which she was “Supreme Governor’’. Licensing regulations 
were at once made more stringent by royal injunctions in 
1559. Books were to be licensed by the Privy Council or by the 
Archbishops of Canterbury and York, the Bishop of London, 
the Chancellors of the two universities, the bishop and 
archdeacon of the place where printed, or by two of them. 
Pamphlets, plays, ballads, and other printed works were put 
under the control of the newly established ecclesiastical Court 
of High Commission. The close connection between Church and 
State, between heresy and sedition, is again strongly evident. 

This censorship, however, was frequently evaded. Not only 
did unprivileged printers and “‘book pirates” defy the royal 
patents and the Stationers’ copyrights, but a great deal of 
heretical and seditious literature (mostly non-conformist 
Puritan and Catholic) was secretly printed. Council orders and 
proclamations in the following years failed to stamp out this 
unlawful printing, despite the appointment of searchers by the 
Stationers’ Company and the imposition of fines, imprison- 
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ments, and executions. New Star Chamber decrees for the 
regulation of printing were therefore issued in 1586, the most 
comprehensive regulation of the press in the Tudor period. 
Nothing was to be printed without the licence of the Arch- 
bishop of Canterbury or the Bishop of London, and all printing 
was to be confined to London and the two universities. The 
Stationers’ Company was to search for and destroy hidden 
printing presses and seize unlawful books. No new printers 
were to set up without permission of the ecclesiastical author- 
ities, and the number of apprentices was strictly limited. 
Severe penalties were imposed for infringement of these regula- 
tions. The new decrees, however, failed in their purpose. 
Secret printing still continued, particularly of illegal religious 
literature like the famous Puritan “‘Martin Marprelate” tracts 
of the late 1580's. 

The Courts of Star Chamber and High Commission con- 
tinued their tyrannical methods in the early Stuart period. 
Deeper and wider issues were now involved than the freedom 
of the press. Opposition to the royal control of printing, 
evasion of the monopoly of the Stationers’ Company and of 
private printing patents, the appearance of religious prints 
defying the licensing system—these were merely part of the 
general opposition to royal prerogative power, including Star 
Chamber decrees and patents of monopoly, part of the general 
Puritan outburst against Anglicanism and the Court of High 
Commission. The struggle for greater freedom of the press was 
part and parcel of the wider struggle for greater political and 
religious freedom, which was now finding strong expression 
not merely in print but in Parliament. 

Perhaps the most notorious examples of Star Chamber 
tyranny were the prosecutions of William Prynne, the Puritan 
pamphleteer, and others who opposed the High Church policy 
of Archbishop Laud in the 1630’s, for which they were found 
guilty of “‘seditious libel”, fined, pilloried, and mutilated. 
These prosecutions, however, failed to stop the flood of un- 
lawful books, and so too did repressive Star Chamber decrees 
in 1637 further regulating the press. These followed the 
precedent of 1586, with similar licensing regulations, powers 
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of search, and limitation of the number of presses and 
apprentices; the number of master printers in London was 
now restricted to twenty, excluding the King’s printers. 

Meanwhile, the “press” as we generally understand it 
today—the newspaper press—was being born. The first 
periodical “‘news-books’’, “‘gazettes”’, or “‘corantos”’ appeared 
in England in the early 1620’s, devoted exclusively to foreign 
affairs. They too were quickly brought under control of the 
royal prerogative. A monopoly of their printing was given in 
1621 to Nicholas Bourne and Nathaniel Butter, two London 
stationers, but unlicensed publications continued to appear, 
so that in 1632 all such news-books were suppressed. In 1637, 
however, Bourne and Butter recovered their monopoly. No 
news-books had as yet appeared on domestic affairs. 

All these regulations, however, were swept away in the 
avalanche started by the Long Parliament in 1640, which 
destroyed the Courts of Star Chamber and High Commission 
and broke prerogative government. All control of printing 
collapsed in the fierce political and religious controversies 
which followed, prior to and during the Civil War. The 
Stationers’ Company was quite unable to uphold its monopoly 
powers. There was a sudden outburst of news-books, “‘diurnals”’ 
and “mercuries”, chronicling domestic affairs, including 
parliamentary proceedings, which were regarded as secret. 
There was also a great output of unlicensed books and 
pamphlets. The new-found freedom, however, was not due 
to any parliamentary belief in the freedom of the press, but to 
the breakdown of the existing agencies of control and to the 
pressure of more urgent political and military problems. As 
soon as Parliament got a grip on affairs, it reverted to the same 
policy as had previously been pursued by the Crown: the press 
must be controlled in the interests of the State and of religion. 
Hence the parliamentary ordinances of 1642, 1643, and 1647, 
restoring the old system of licensing: the only difference was 
that the licensers were now parliamentary and presbyterian 
instead of royal and episcopal. The powers of the Stationers’ 
Company were restored, and proscriptions, searches, fines, and 
imprisonments became as numerous as ever. Only official 
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“diurnals’” were permitted. Despite the noble protest of 
Milton’s Areopagitica and the fierce opposition of Independents 
and Levellers like John Lilburne, the press was gagged once 
more. The political situation after the King’s execution did 
not permit any relaxation; in fact the gagging became tighter 
and more effective than ever under the Commonwealth and 
Protectorate, as witnessed by the Acts of 1649 and 1653 and 
Cromwell’s orders of 1655. The Civil War brought not freedom 
but military tyranny, which, like the previous royal despotism, 
branded as seditious or blasphemous anything printed in 
opposition to the existing political or religious régime. The 
resultant disillusionment and discontent led to the Restoration 
of the Crown in 1660, after Cromwell’s death. 

Nevertheless, the Civil War did go some way towards 
establishing greater freedom of the press. Control by Star 
Chamber and Court of High Commission had gone, and in 
future Parliament was to share with the Crown in the regula- 
tion of printing. But control—though it was now largely 
parliamentary—was still rigorously exercised, and in much the 
same way as previously. The Licensing Act of 1662, “‘for 
preventing the frequent Abuses in printing seditious, treason- 
able, and unlicensed Books and Pamphlets, and for regulating 
of Printing and Printing Presses”, was based upon the same 
principles and applied much the same restrictions as the Star 
Chamber decrees of 1586 and 1637. The only difference was 
that the regulations were now promulgated by Parliament; at 
the same time, however, royal proclamations and Orders in 
Council were still issued. 

By this Act printing was strictly limited to the master 
printers of the London Stationers’ Company, the printers of 
the two universities, and the printer to the Archbishop of York. 
The number of master printers in the Stationers’ Company 
was to be reduced, as formerly, to twenty, and the numbers of 
presses and apprentices were also restricted. The printing of 
“heretical, seditious, schismatical”” works was prohibited and 
a system of licensing according to subjects was established. In 
the following year, moreover, a “Surveyor of the Press” was 
appointed in the person of Sir Roger L’Estrange. 
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The Court of Star Chamber had gone, but a good deal of 
the law which it had administered remained and was taken 
over and developed by the common law courts. Printers were 
still liable to have their premises searched, their papers seized, 
and to be arrested on a charge of “‘seditious libel”. Anything 
which was likely to endanger the established political and 
religious order, anything which might threaten the peace and 
security of the State, could be construed as criminal or 
seditious libel, or, much less frequently, as treason. Control 
centred in the King and his Council, but was more usually 
exercised by one or other of the principal Secretaries of State, 
whose power to issue special or general warrants for searches 
and seizure (the “messengers of the press” acting as their chief 
agents) now became a very powerful weapon for enforcement 
of the printing regulations. At the same time there was 
supervision by the Surveyor of the Press and by the Stationers’ 
Company, while Parliament itself might take action against 
printers on account of seditious works or for contempt of 
parliamentary authority such as reflections on its members or 
reports of its proceedings. 

The newspaper press was especially restricted. Only 
official newspapers were permitted, such as L’Estrange’s 
Intelligencer and Newes, or the London Gazette, which became the 
sole official newspaper. The only others allowed were harmless 
trade and advertising publications, containing no political 
news. The public had to be satisfied with such censored news 
as the Government would dole out to it. 

The Licensing Act, however, was never very effectively 
enforced. Publications which were regarded as seditious or 
schismatical continued to appear, despite searches, seizures, 
fines, and imprisonments. Parliament allowed the Act to lapse 
in 1679, during the “‘Popish Plot” and Exclusion Bill crisis, but 
it was revived in 1685. 

The Revolution of 1688 produced no immediate change in 
the regulation of the press. The Bill of Rights guaranteed free- 
dom of speech and debate in Parliament, but made no mention 
of freedom of the press. Parliament, in fact, renewed the 
Licensing Act for several years after the Revolution. In 1695, 
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however, the Commons decided against its re-enactment. Their 
reasons for doing so were based not on the philosophical 
principle of freedom of the press, but on practical considera- 
tions such as the unfairness of restraints on the printing trade, 
the abuses of the Stationers’ monopoly, and failure to enforce 
the Act. As Macaulay has observed, “‘on the great question of 
principle, on the question whether the liberty of unlicensed 
printing be, on the whole, a blessing or a curse to society, not 
a word is said’’. The Revolution was, however, undoubtedly a 
further step towards greater political and religious freedom. 
Parliament had finally asserted its supremacy over royal 
prerogative, and henceforth had much greater control over 
government; at the same time there was much greater freedom 
of party politics and more religious toleration (Toleration 
Act, 1689). Greater political and religious freedom inevitably 
brought with it greater freedom of the press. Hence the regula- 
tion of the printing trade and the system of licensing were 
brought to an end. Printing was now able to expand: there 
was no limit on the number or location of printers and news- 
papers, the monopolistic control of the Stationers’ Company 
was destroyed, and direct censorship disappeared. 

The press, however, was still by no means free. The 
Parliament of the eighteenth century was neither liberal nor 
democratic, but conservative, aristocratic, and oligarchic, 
while religious toleration was only very limited. After the 
political upheavals of the previous century it was considered 
of paramount importance that the authority of government 
and the “established order”? should be maintained, and this 
clearly necessitated some form of press control; free criticism 
of the Government or of proceedings in Parliament could not 
be permitted. Liberty did not mean licence. The press was 
still subject to the very restrictive common law of seditious 
libel, and before long the Government was to devise new, 
indirect, forms of control by taxation and subsidization. 


(To be continued) 
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THE GROWTH OF PARLIAMENTARY 
GOVERNMENT IN INDIA, 1919-1950 


by D. N. BANERJEE 


HE object of this article is to describe briefly the growth 

of parliamentary government in India during the period 

from 1919 to 1950. Before, however, we deal with our 
subject proper, we should like to make a few observations 
regarding the Indian Constitutional Reforms associated with 
the names of Lord Morley (Secretary of State for India) and 
Lord Minto (Viceroy and Governor-General of India), and 
generally known as the Morley-Minto Reforms of 1909. These 
Reforms were actually introduced into India in November, 
1909, and although they represented a considerable advance, 
so far as the liberalization of Indian political institutions was 
concerned, over the state of affairs existing before their intro- 
duction, “their underlying idea”, to quote the authors! of the 
joint Report on Indian Constitutional Reforms,? 1918 (to be referred 
to hereinafter as the Joint Report), “‘was to associate the people 
(of India) to a greater extent with Government in the decision 
of public questions”’, retaining, however, their final decision in 
the hands of the executive authorities in the country. They 
were, to quote the authors of the Joint Report again, “essentially 
of an evolutionary character’—‘‘a natural extension of the 
previously existing system’. Although excessive claims were 
*‘made for them in the enthusiasm of the moment” and although 
they initially “met with a good reception” in India, they could 
not ‘‘justly be described as embodying any new policy”. 
Indeed, the changes made by these Reforms in the constitu- 
tional system of India were only changes “‘of degree and not of 
kind”—“‘‘a well-guarded expansion” of the principles “which 
were recognized” in the Indian Councils Act of 1861, and the 


1 Mr. E. S. Montagu and Lord Chelmsford. 
3 Report on Indian Constitutional Reforms, 1918, paras. 8-9. 
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Indian Councils Act of 1892,! and “‘which made the Govern- 
ment of India a benevolent despotism (tempered by a remote 
and only occasionally vigilant democracy)’’. As a matter of 
fact, in the course of a statement in the House of Lords on 
Indian Reforms on 17th December, 1908, Lord Morley 
“emphatically repudiated the idea” that the proposed consti- 
tutional changes “‘were in any sense a step towards parliament- 
ary government’. “If it could be said”, he frankly declared,? 
“that this chapter of reforms led directly or necessarily up to 
the establishment of a Parliamentary system in India, I, for one, 
would have nothing at all to do with it. . . . If my existence, 
either officially or corporeally, were prolonged twenty times 
longer than either of them is likely to be, a Parliamentary 
system in India is not the goal to which I for one moment 
would aspire’. On the other hand, the Indian people wanted 
to have a real and effective control over the Government of 
their country. It is not, therefore, surprising that soon a 
“disillusionment” came about the true character of the Reforms 
of 1909 and “tthe Morley-Minto Constitution ceased in the 
brief space of ten years’ time to satisfy the political hunger of 
India’”’.* And some leaders of Indian political thought even 
went so far as to denounce the legislative councils constituted 
under the Indian Councils Act of 1g09 “as a cynical and 
calculated sham”. Moreover, as the Joint Report stated,* 
parliamentary usages had been initiated and adopted in these 
Councils up to the point where they caused “the maximum of 
friction, but short of that at which by having a real sanction 
behind them” they would begin to do any good. The continu- 
ance of the councils in these circumstances could only “lead 
to a further cleavage between the Indian members and the 
Government and a further cultivation of criticism unchecked 
by responsibility”.5 Thus the Reforms of 1909 failed to afford 
an answer to Indian political problems. 


1 See Lord Morley’s statement in the House of Lords on 17th December, 
1908; also Joint Report, paras. 7 and 81. 

2 See Lord Morley’s statement in the House of Lords on 17th December, 
1908—Parliamentary Debates (Authorized Edition), Fourth Series, Vol. 
CXCVIII, 1908, Wyman & Sons, Ltd., London, p. 1985. 

§ Joint Report, para.100. ‘* Para.81. °See Joint Report, para. 100. 
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In the meanwhile, came the First World War. India’s 
enthusiastic rally to the cause for which the British Common- 
wealth of Nations was fighting and the active participation of 
its soldiers in different theatres of war created in the minds of 
its people “a new sense of self-esteem’, a new national 
consciousness and a quickened desire for further political 
power. This subjective factor, together with the Great Revolu- 
tion of 1917 in Russia and the overthrow of autocracy there, 
the speeches of English and American statesmen during the 
World War condemning German militarism and proclaiming 
the right of all nations to self-determination, the Home Rule 
Movement started in India in September, 1916, the revolution- 
ary activities of certain sections of the Indian people, the 
Memorandum for further political reforms submitted to 
the Government of India by nineteen elected members of the 
Indian Legislative Council, the rapprochement between the Indian 
National Congress and the All-India Muslim League and their 
joint decision at Lucknow in December, 1916, to work together 
for political reform, and, finally, rapidly increasing administra- 
tive difficulties in the country, created in India a situation 
which demanded a new declaration of British policy towards 
it at an early date. The result was the historic announcement 
of 2oth August, 1917, in the House of Commons by Mr. 
Montagu as the Secretary of State for India. This announce- 
ment which was “hailed with almost as much relief by the 
authorities as satisfaction by the politicians” in India, and 
which, as the authors of the Joint Report rightly stated,! 
marked “the end of one epoch, and the beginning of a new 
one’’, declared, among other things: 

“The policy of His Majesty’s Government, with-which the 
Government of India are in complete accord, is that of 
the increasing association of Indians in every branch of the 
administration and the gradual development of self-governing 
institutions with a view to the progressive realization of respon- 
sible government in India as an integral part of the British 
Empire. They have decided that substantial steps in this 
direction should be taken as soon as possible.” 

1 Joint Report, para. 7. 
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The announcement of 20th August was followed, in pur- 
suance of its own terms, by the visit of Mr. Montagu to India 
in November, 1917, a study on the spot, along with Lord 
Chelmsford, Viceroy and Governor-General of India, of Indian 
political problems, and the publication of their joint Report on 
Indian Constitutional Reforms in July, 1918, to which we have 
already referred. In this Report Mr. Montagu and Lord 
Chelmsford made, among many other things, certain recom- 
mendations regarding what they considered to be the desirable 
constitutional changes in India. They also laid down in it! the 
governing principles of their recommendations in the shape of 
four formulae, as stated below: 


(1) “There should be, as far as possible, complete popular 
control in local bodies and the largest possible independence 
for them of outside control.” 

(2) “The provinces are the domain in which the earlier 
steps towards the progressive realization of responsible govern- 
ment should be taken. Some measure of responsibility should 
be given at once, and our aim is to give complete responsibility 
as soon as conditions permit. This involves at once giving the 
provinces the largest measure of independence, legislative, 
administrative and financial, of the Government of India which 
is compatible with the due discharge by the latter of its own 
responsibilities.” 

(3) “The Government of India must remain wholly respon- 
sible to Parliament, and saving such responsibility, its authority 
in essential matters must remain indisputable, pending experi- 
ence of the effect of the changes now to be introduced in the 
provinces. In the meantime the Indian Legislative Council 
should be enlarged and made more representative and its 
opportunities of influencing Government increased.” 

(4) “In proportion as the foregoing changes take effect, 
the control of Parliament and the Secretary of State over the 
Government of India and Provincial Governments must be 
relaxed.” 

As the Indian Statutory Commission, popularly known as 

‘ Joint Report, paras. 188-91. 
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the Simon Commission, has rightly said,! these governing 
principles struck at the three essential features of the system of 
government obtaining in India hitherto, namely, 
(i) “the concentration of authority at the Centre”’; 
(ii) “‘the control over legislative functions exercised by 
the Executive’; and 

(iii) “‘the ultimate responsibility of Parliament for the 

whole of Indian government.” 

The publication of the joint Report on Indian Constitutional 
Reforms which had chiefly enunciated certain general principles 
of reform, was followed by the appointment of three Committees 
to work those principles out in detail. These Committees were 
briefly known as the Franchise Committee, the Functions 
Committee, and the Committee on the Home Administration 
of Indian Affairs. Lord Southborough presided over the first 
two Committees, and Lord Crewe, a former Secretary of State 
for India, presided over the third. Speaking broadly, the Joint 
Report, the Reports of these three Committees, and the views 
of the Government of India, the (Indian) Provincial Govern- 
ments, and the Imperial Government thereon, became the 
basis of the Government of India Bill which was introduced 
into the House of Commons early in July, 1919, by the Secre- 
tary of State for India, and which only outlined “the main 
features of the changes contemplated, but leaving the changes 
themselves to be worked out in detail in the form of rules”. 
The Bill was referred to a Joint Select Committee of both 
Houses of Parliament, over which Lord Selborne presided. 
The Bill as it emerged from the Joint Select Committee, 
became in December, 1919, the Government of India Act, 
1919. This Act is often referred to, popularly, as the Reforms 
of 1919 or the Montagu-Chelmsford Reforms or the Montagu- 
Chelmsford Scheme or the Montagu-Chelmsford Constitution. 
Technically speaking, this Act, however, was only an amending 
measure, and the amendments made by it were incorporated 
in the Government of India Act, 1915, which was a consolidat- 
ing measure, and which had previously been partially amended 


1 Report of the Indian Statutory Commission, Vol. 1, 1930, para. 139 and 
also para. 127. 
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by the Government of India (Amendment) Act, 1916. Under 
Section 45 of the Act of 1919, the Government of India Act, 
1915, as amended by the Acts of 1916 and 1919 was known 
simply as the Government of India Act. This Government of India 
Act and the Rules made thereunder became, with some minor 
amendments later on, the basis of the Constitution of India 
from 1921 till the Government of India Act, 1935, came into 
force. This was the position in law; but we are not much 
concerned here with technical questions. 

We shall now say a few words about the Reforms of 1919. 
Briefly speaking, these Reforms provided, not only for the 
classification of functions of Government as Central and 
Provincial, but also, unlike the Reforms of 1909, for the partial 
introduction of the parliamentary system of government into 
the provincial field in the major Provinces? of British India, 
distinguished as Governors’ Provinces. Thus under them the 
functions of the Provincial Government in a Governor’s 
Province were divided between those which were made over 
to popular control and those which for the time being remained 
in official hands. The former were called the Transferred 
subjects and the latter the Reserved subjects. Thus each 
Governor’s Province was governed, in relation to the Reserved 
subjects, by a Governor in (Executive) Council, and in relation 
to the Transferred subjects, ordinarily, by the Governor acting 
with Ministers appointed from among the elected members of 
the Provincial Legislative Council. The guiding principle of the 
division of Provincial subjects into the Transferred and the 
Reserved list had been indicated by the authors of the Joint 
Report as shown below:? 

The “‘guiding principle should be to include in the trans- 
ferred list those departments which afford most opportunity 
for local knowledge and social service, those in which Indians 
have shown themselves to be keenly interested, those in which 
mistakes which may occur though serious would not be 
irremediable, and those which stand most in need of develop- 
ment. In pursuance of this principle we should not expect to 


1 Originally in eight, then in nine, and finally in ten such Provinces. 
2 Joint Report, para. 238. 
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find that departments primarily concerned with the main- 
tenance of law and order were transferred. Nor should we 
expect the transfer of matters which vitally affect the well- 
being of the masses who may not be adequately represented in 
the new councils, such for example as questions of land revenue 
or tenant rights’’. 

The members of a Governor’s Executive Council were 
appointed by the Crown. Their actual number, within the 
statutory maximum of four, was, in any particular Province, 
as determined by the Secretary of State in Council. As a 
matter of fact, however, the number of Councillors in the 
different Executive Councils constituted under the Reforms of 
1919 varied from two to four. If any difference of opinion arose 
on any question brought before a meeting of a Governor’s 
Executive Council, the Governor in Council was bound by the 
decision of the majority of those present at the meeting, and, 
if they were equally divided, the Governor or any other person 
presiding had a second or casting vote. In certain circumstances, 
however, the Governor could override the majority of his 
Executive Council if they dissented from his view, and act on 
his own authority and responsibility. The principle of the 
united and indivisible responsibility with all its implications, 
guided the conduct of the Executive Council. It may also be 
noted here that the members of a Governor’s Executive Council 
were not responsible in the parliamentary sense to his Legisla- 
tive Council for the administration of the Reserved subjects. 
The Governor in Council was responsible for their proper 
administration to the Government of India and, ultimately, to 
the Imperial Parliament through the Secretary of State (for 
India). 

For the administration of the Transferred subjects, however, 
the Governor of a Province was empowered by law to appoint 
Ministers, and the latter held office during his pleasure. This 
was the technical position. As a matter of fact, however, the 
power of the Governor to choose his Ministers was limited, 
because the Joint Select Committee of Parliament on the 
Government of India Bill, 1919, had recommended that 
the Ministers “‘selected by the Governor to advise him on the 
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Transferred subjects should be elected members of the Legisla- 
tive Council, enjoying its confidence and capable of leading 
it”. It was not possible for a Minister who did not enjoy such 
confidence to remain long in office. Thus Ministers were 
responsible to the Provincial Legislative Council in the parlia- 
mentary sense. 

So far as the relation of the Governor to his Ministers was 
concerned, it was not contemplated by the authors of the 
Reforms that “from the outset the Governor should occupy the 
position of a purely constitutional Governor” who was “bound 
to accept the decision of his Ministers’. Law, therefore, 
declared: 

“In relation to Transferred subjects, the Governor shall be 
guided by the advice of his Ministers, unless he sees sufficient 
cause to dissent from their opinion, in which case he may 
require action to be taken otherwise than in accordance with 
that advice.” 

The Parliamentary Joint Select Committee referred to 
above, amplified the idea embodied in this provision as 
follows :4 

‘Ministers who enjoy the confidence of a majority in their 
legislative council will be given the fullest opportunity of 
managing that field of government which is entrusted to their 
care. In their work they will be assisted and guided by the 
Governor, who will accept their advice and promote their 
policy whenever possible. If he finds nimself compelled to act 
against their advice, it will only be in circumstances roughly 
analogous to those in which he has to override his executive 
council—circumstances which will be indicated in the Instru- 
ment of Instructions furnished to him on his appointment by 
His Majesty.” 

And the Royal Instrument of Instructions directed the 
Governor to act as stated below: 

“You shall assist Ministers by all the means in your power 
in the administration of the transferred subjects, and advise 
them in regard to their relations with the Legislative Council. 


1 Report of the Parliamentary Joint Select Committee on the Govern- 
ment of India Bill, 1919, para. 5. 
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“In considering a Minister’s advice and deciding whether 
or not there is sufficient cause in any case to dissent from his 
opinion, you shall have due regard to his relations with the 
Legislative Council and to the wishes of the people of the 
province as expressed by their representatives therein.” 

The Royal Instructions also directed the Governor to 
encourage the habit of joint deliberation between himself, his 
(Executive) Councillors and his Ministers, in order that the 
experience of his official advisers might be at the disposal of 
his Ministers, and the knowledge of his Ministers as to the 
wishes of the people might be at the disposal of his Councillors. 
But this joint deliberation would not necessarily mean a 
“cabinet decision” on any important question, involving a 
joint responsibility on the part of the two halves of the pro- 
vincial Government. That is to say, after such deliberation, 
the decision in respect of a Reserved subject would be recorded 
separately by the Executive Council, and that in respect of a 
Transferred subject by the Minister or Ministers concerned. 
Further, action would be taken accordingly. 

The “dualized form” of provincial Government which 
we have briefly described above was popularly known as 
“dyarchy”’. We need hardly point out here that under it the 
position of the Governor was “one of great responsibility and 
difficulty, and also of great opportunity and honour’’. He had 
“to hold the balance between divergent policies and different 
ideals, and to prevent discord and friction’’. And it was also 
for him to help with tact, sympathy and courage the popular 
side of his Government in the execution of its new responsi- 
bilities. The Indian Statutory Commission was, therefore, 
hardly wrong when it observed! that, while the Montagu- 
Chelmsford Constitution had extended responsibility to others, 
it had not certainly lightened the burden which rested on the 
Governor’s own shoulders. 

We have briefly indicated above the system of provincial 
Government established in India under the Reforms of 1919. 
It should also be mentioned in this connection that, in pur- 
suance of the principle enunciated in the Joint Report that 
1 Report of the Indian Statutory Commission, Vol. 1, para. 162. 
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“any extension of popular control over an official system of 
government must be accompanied by some relaxation of 
the bonds of superior official authority’’, the control of the 
Governor-General of India in Council and thus of the Secretary 
of State (for India) over the administration of the Transferred 
subjects was restricted by statutory rules within the narrowest 
possible limits. But so far as the administration of the Central 
subjects and the Provincial Reserved subjects was concerned, 
there was no statutory relaxation of official control over them, 
as the ultimate responsibility of the Secretary of State to 
Parliament in respect of them continued undiminished under 
the Reforms of 1919. In practice, however, conventions were 
allowed to be established providing, in the first place, for a 
wide delegation of official authority to subordinate bodies, 
and, secondly, for the acceptance of the principle that where 
the Executive Government found itself in agreement with the 
Legislature concerned in respect of any Central subject or a 
Provincial Reserved subject, as the case might be, their joint 
decision should ordinarily prevail. But we must add here that 
the Executive Council of the Governor-General of India was 
not constituted on the principles on which, say, the British 
Cabinet or the Canadian Ministry is formed. Its members were 
not responsible to the Indian Legislature in the parliamentary 
sense. And, as we have seen before, this was an underlying 
principle of the Reforms of 1919. 

The next phase in the evolution of parliamentary democracy 
in India was created by the Government of India Act, 1935. 
But we may state in a general way that this phase, as also what 
followed it later on by way of developments on parliamentary 
lines, was only a further—and still further—extension of the 
principle of responsible government accepted as a fundamental 
basis of the Montagu-Chelmsford Reforms of 1919, which, as 
we have in a sense noted before, really marked the end of one 
epoch, and the beginning of a new one, in Anglo-Indian history. 
Thus, the Government of India Act, 1935, which was the 
result of a long series of discussions and investigations extending 
over a number of years, provided not only for the abolition of 
dyarchy from the Provincial sphere and the introduction of a 
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practically full responsible Government there, but also for the 
introduction of what we may conveniently characterize as 
dyarchy into the sphere of the Government of India. That is to 
say, so far as the Centre was concerned, there was to be, for the 
administration of what we may call the Transferred Depart- 
ments, a Council of Ministers, not exceeding ten in number, to 
aid and advise the Governor-General in the exercise of his 
functions, except in so far as he was by or under the Act of 
1935 required to exercise his functions or any of them in his 
discretion. Further, the Governor-General was empowered by 
the said Act to exercise his “individual judgment”’ in certain 
cases. It may be noted here that where the Governor-General 
was empowered to act in his discretion, he would be “‘entitled 
to act without seeking advice from his Ministers”. And where 
he was empowered to exercise his individual judgment, his 
Ministers would have a constitutional right to tender advice to 
him, but this advice was not to be binding on him and he 
could act, notwithstanding such advice, in such manner as he 
would deem requisite for the discharge of his responsibilities. 
Moreover, in respect of both these sets of matters, the Governor- 
General was empowered to take action notwithstanding an 
adverse vote of the Central Legislature! whether such a vote re- 
lated to the passage of legislation or to the appropriation of funds. 
For the purpose of assisting him in the administration of 
what we may describe as the Reserved Departments, the 
Governor-General was empowered to appoint at his discretion 
not more than three Counsellors whose salaries and conditions 
of service were to be prescribed by His Majesty in Council. 
It may also be noted here that whereas the Council of 
Ministers at the Centre was to be responsible in the parliament- 
ary sense to the Central Legislature for the administration of 
subjects to be committed to their care, the responsibility of the 
Governor-General in respect of matters in which he was 
empowered to act in his discretion or to exercise his individual 
judgment was to be to the Secretary of State (for India). 


1 Technically speaking, the Federal Legislature as the Government of 
India Act, 1935, provided for the establishment of a Federation by the 
name of the Federation of India. 
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Unfortunately, for various reasons to which we cannot refer 
here for want of space, the part of the Act of 1935 which pro- 
vided for a partial introduction of responsible government at 
the Centre and also for the establishment of a Federation under 
the Crown by the name of the Federation of India, could not be 
introduced, and the Government of India continued to be 
constituted till the 14th August, 1947, as before 1935, under 
certain provisions of the Government of India Act (otherwise 
repealed), continued in force by Section 317 of the said Act of 
1935, taken along with the Ninth Schedule thereto. Complete 
responsible government was established in the Governors’ 
Provinces under the Act of 1935, with the proviso, however, as 
transitional safeguards, that the Governors would have a 
power to act in their discretion in certain matters, and also to 
exercise their individual judgment in certain others. And in 
respect of both these sets of matters, their responsibility was to 
the Governor-General of India, and, through him, to the 
Secretary of State and, ultimately, to the British Parliament. 

On and from the 15th August, 1947, full and unqualified 
responsible government was established at the Centre and in 
the Provinces of the Dominion of India under the Government 
of India Act, 1935, as adapted by the Governor-General of India 
in the exercise of the powers conferred on him by the Indian 
Independence Act, 1947, and the Governor-General as well as 
the Governors of Provinces became purely constitutional Heads 
of their respective Governments. That is to say, from now on 
they acted on the advice of their respective Councils of 
Ministers in all matters. Further, with the cessation of all 
British control in India with effect from that day, the historic 
office of Secretary of State for India came to an end, and the 
conduct of Britain’s relation with India fell within the scope of 
the Secretary of State for Commonwealth Relations. This state 
of things continued till the formal termination of British rule 
in India and the inauguration of the Republic of India on 
26th January, 1950, as envisaged by the Constitution of India 
adopted on 26th November, 1949, by the Indian Constituent 
Assembly. This Constitution has in essence provided for the 
establishment of the parliamentary system of government both 

D 
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at the Centre and in the constituent States of the Indian Union. 
Thus under it the President of India who has virtually succeeded 
to the office of Governor-General of India as existing before 
1950, is the constitutional Head of the Government of India 
and occupies in the Indian constitutional system the same 
position as the Crown does in the English Constitution.1 That 
is to say, he has to act on the advice of his Ministers on all 
questions to which they attach any importance. Similarly, the 
Governors of (constituent) States (or the Rajpramukhs,? as the 
case may be), are the constitutional Heads of their respective 
Governments, with this difference merely that only the Gov- 
ernor of the State of Assam has, as the agent of the President of 
India, certain discretionary powers in connection with the 
administration of Tribal Areas in that State. 

We have given above a brief history of the growth of 
parliamentary government in India since 1919. In conclusion, 
we should like to observe that, on the whole, parliamentary 
democracy has worked in India with a remarkable success and 
stability ever since the 15th August, 1947. Apart from the sense 
of responsibility and patriotism of those on whom new oppor- 
tunities of service to the country have thus been conferred, two 
factors have materially contributed to this success. One of these 
factors is the intimate knowledge of British constitutional 
history and British political institutions possessed by many 
Indian intellectuals; the other is the familiarity with, and the 
experience gained in, the working of the parliamentary system 
of government ever since the introduction of the Montagu- 
Chelmsford Reforms. Britain, therefore, may, in spite of all 
that might have occurred otherwise, legitimately feel proud of 
what has happened in India in recent years so far as the evolu- 
tion of parliamentary democracy is concerned. 


1 For details see the present writer’s article on ‘The Indian Presidency” 
in The Political Quarterly, London, January-March, 1955. 
2 Designation of the Heads of certain Indian States. 
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PARLIAMENTS IN EUROPE 
THE REPRESENTATIVE TRADITION—II* 
by A. R. Myers 


N the first part of this essay, it was explained that repre- 

sentative institutions of the Western European kind appear 

to be unique to Latin Christendom. If this be true, the 
question naturally arises as to why it so happened. To give a 
precise answer to this question would involve a survey not only 
of the peculiarities of the history of the parliaments in each of 
the numerous realms and still more numerous provinces of the 
states of Latin Christendom, based on a study of the hundreds 
of volumes of acts, proceedings, etc., that have already been 
published in the various countries, but also a detailed investi- 
gation of the peculiarities of the development of each com- 
munity in Europe; for Europe has always been a grouping 
of varied communities, and has never been integrated into one 
political unit. But these communities have been closely 
articulated by intimate political, religious, intellectual, 
economic, and social relationships; and it is on these common 
elements of Western European culture, in so far as they affect 
the history of representative institutions, that we can usefully 
concentrate here. 

Representative institutions in modern Europe and 
America are often found in conjunction with a republican 
form of government. But they arose in thirteenth- and four- 
teenth-century Europe in monarchies, where the prince, 
representing the unity of the state, and the estates, or Stdnde, 
representing the manifold interests within the State, stood over 
against each other, yet necessarily bound together in one 
organic body. This duality is a fundamental feature of the 
States of fourteenth- and fifteenth-century Europe, each side 
having its rights that the other must respect, neither having 


* This is the second and last of two articles reproduced by kind per- 
mission of the author and History Today. 














174 PARLIAMENTARY AFFAIRS 


the right to control the whole life of the State to the exclusion 
of the other. If, then, it was ordinarily fundamental to this 
kind of State—the Stdndestaat, as the Germans have succinctly 
called it—to have a prince (the Swiss Confederation and North 
Italian towns were exceptional), a prince who had certain 
rights but was bound to respect the rights and privileges of 
others, we have to ask how such a conception of monarchy 
came to be. 

In the beginnings of the history of Western Europe we find 
one root of this conception in the strong notion among the 
Germanic peoples that the king was not an absolute lord, able 
to do as he pleased with his subjects, but the guardian of 
custom, and that fealty was binding upon the subject only so 
long as the king also fulfilled his duty. It is true that this notion 
was not unique to the early Germanic peoples, as some 
historians have supposed. It is also true that there was in early 
Germanic kingship another element, pointing towards a very 
different development—the notion that the king ought to be 
of the right kin, and that correct blood-relationship to his 
predecessors, and the correct ceremony of initiation, endowed 
him with an almost magical efficacy and power. But in the 
formative centuries of Europe, with their wild disorder and 
weak government, conditions did not favour the strengthening 
of the second element, whereas they fostered the development 
of the first. In Frankia the growth of hereditary kingship was 
stunted by the displacement of the Merovingian dynasty, which 
had the sanctity of the right kin-group, by the Carolingian 
kings, devoid of any hereditary claims, and therefore driven to 
stress the rightfulness of their rule and their role as guardians 
of law, order and the Church. Though the Church could, and 
did, exalt the royal authority by the ceremonies of anointing 
and coronation, which gave the king a quasi-sacred character, 
and taught that he was God’s deputy to whom obedience was 
due as to one appointed by God, there was a price to be paid. 
Since the time of St. Augustine of Hippo, there had emerged 
in the Latin Church a distinctively legal, rational, defining 
tendency of thought—a tendency sufficiently pronounced and 
distinctive to arouse later the opposition of the Greek Church. 
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This trend had bred the idea that the divine authority of 
kingship did not mean irresponsible power; on the contrary, 
it meant that kingly rule was valid only so long as it was 
exercised in accordance with divine and natural law, of which 
the Church was the interpreter. And when, in the eleventh 
century, the militant Gregorian movement developed in the 
Church, this view of monarchy came to the fore as an influ- 
ential force in practical politics—justifying the coercion, 
deposition, or even the death of a monarch whom the Church 
should deem to have flagrantly defied the laws by which he 
had been set on the throne. By comparison with the con- 
temporary Byzantine empire, the princes were weak (save in 
exceptional cases such as England and Sicily), with only a 
rudimentary administration at their disposal, and were further 
weakened by the rivalries of the manifold States of Europe; 
whereas the Church was comparatively independent, its 
strength increased by its character as a European-wide 
organization and its growing centralized administration. 

This tendency of the Latin Church to stress the subjection 
of the ruler to law was reinforced by another powerful force 
of the eleventh and twelfth centuries—that of feudalism. In 
this attempt to restore some stability and order to societies 
almost shattered into anarchy by the tumults of the ninth 
century, elements from both the Germanic and the Roman 
heritage were fused and sharpened into a conception of the 
mutual rights and obligations of lord and vassal, each having 
his rights and duties within a framework of feudal law and 
custom. As Matthew Paris was later to put it: sicut subditus 
domino, ita dominus subdito tenetur. If the lord should disregard 
his vassal’s rights, then the vassal should have the right of 
resistance; and in a situation where the military power of a 
ruler depended, not on a subservient, paid army controlled by 
a docile bureaucracy, but on a feudal host led by a warrior 
aristocracy as proud, and collectively as strong, as the 
monarchy, such a conception of the vassal’s rights was a potent 
one. Where feudalism had struck deep, we often find church- 
men combining with feudal vassals to recall the ruler to the 
remembrance (as they saw it) of his subjection to law, and to 
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his duty of ruling with the advice of his great men, clerical and 
lay. Where feudalism was weak or non-existent, as in Scandi- 
navia, Poland, or Hungary, we find churchmen combining 
with the warrior aristocracy whose power was based not on 
fiefs but on the leadership of older kindred and local groupings. 

But now we have to remember another factor—the free- 
dom of Western Europe after A.D. 1000 from invasion and 
conquest from without, except on its margins, as in Poland, 
Hungary, Austria, and the Adriatic coast. Here is a striking 
contrast to the fate of Russia, whose history was profoundly 
affected by the fact that for over 200 years it was struggling to 
free itself from the Mongolian domination of the Tartars. The 
greater peace and cohesion now possible in Western Europe 
meant a more fertile soil for the growth once more of royal 
authority; it meant, also, favourable conditions for a renais- 
sance that provided the technical devices, especially in 
finance, for fostering more efficient administration, and also a 
revival of Roman law, which could furnish powerful doctrines 
for the enhancement of royal authority. But this very tendency 
to centralization, and the growth of royal power, itself stimu- 
lated a limitation in two ways. In the first place, an expanding 
administration needed greater resources and stronger govern- 
ments, with better weapons at their disposal, led, in a culture 
of separate and rival States, to an era of longer and more 
expensive wars. This pressing need for greater income came 
too quickly for princes to have overcome older notions of the 
rights of subjects, or at any rate of prelates and magnates, to 
consent or refuse an imposition on their financial resources; 
and so, in the circumstances, the needs of the princes could 
only be met by summoning assemblies of their politically 
powerful subjects, or representatives of those powerful subjects 
who were too numerous to come as individuals, in order to 
ask them for grants of taxation to help the prince in his need. 

Secondly, the pressure of the expanding monarchies 
alarmed those groups that were especially powerful into draw- 
ing together into associations for self-defence. As a whole there 
was no practical alternative to organization for group defence; 
for, in thirteenth-century Western Europe, threatened groups 
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could not escape the pressure by wholesale emigration. It is true 
that, as is now more clearly understood, there was considerable 
internal colonization, or intensification of settlement, in various 
parts of Western Europe, and there occurred about this time 
the famous German expansion beyond the Elbe. But these 
developments, important as they were, did not assume a big 
enough scale to enfeeble the urge towards the kind of defensive 
association that spread throughout Latin Christendom. Here 
is another factor differentiating the history of Western 
Europe from that of Russia, with its expanding eastern frontier. 
As in Eastern Germany, the earlier effects of an expanding 
frontier were to encourage freedom; but whereas Eastern 
Germany was very susceptible to the influences of other regions 
of that Latin Christendom of which it formed a part, the 
“rugged individualism” of the Russian frontier never felt 
impelled to protect itself by creating strong corporate insti- 
tutions prepared to withstand the growth of governmental 
power. And so, though Russian history can show us the rough- 
and-ready, free, self-governing frontier-society of the Cossacks, 
it also presents to our inquiry a nobility more mobile than that 
of the West, never forming provincial or local institutions 
strong enough to resist the government for long or capable of 
imparting vitality to a representative assembly. The Russian 
nobility never developed a strong sense of corporate loyalty or 
group rights. Thus it is significant that the penalty of flogging 
as a punishment for the Russian nobility was abolished by 
Tsarina Catherine II only as late as 1785; whereas such a 
penalty, applicable to the nobility, had never existed in 
Western Europe, and if a Western prince had been crazy 
enough to attempt to inflict floggings on aristocrats, even in the 
thirteenth or fourteenth centuries, he would probably at once 
have provoked an assembly of estates and a baronial war 
against him. For in Western Europe part of the effective core 
of assemblies of estates was almost everywhere formed by a 
self-armed warrior aristocracy, as conscious of its rights and its 
honour as of its duty and its fealty, and which, until at least 
the fifteenth century, formed the backbone of the armies that 
the princes must use. And in thirteenth- and fourteenth- 
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century Europe this will to defend the rights of the group, and 
the possibility of doing so, commonly took the form of com- 
munities, orders, corporations, estates, Stdnde, which not only 
had privileges but privileges embedded in law and custom. 
The idea of groups privileged in law goes back to the 
beginnings of Europe, to the exceptional position of the imperial 
States in the Roman Empire. The idea of laws relating to only 
a section of the population was strengthened by the operation 
of separate systems of law for Germanic conquerors and 
Roman subjects in barbarian successor-States. The notion was 
assisted by the fact that the Latin Church had lost the pro- 
tection of a strong government, such as that of the Roman 
Emperors, and was anxious for the safety and independence of 
its clergy in a violent and anarchical age; the Church therefore 
had both the opportunity and the need to insist on a juridically 
privileged position in society for the clergy. The conception of 
privilege was further extended by the pressure of a feudal 
aristocracy, well aware of its usefulness to the prince, conscious 
of the increasing definition of its duties in customary law, and 
determined to have its rights also well defined in law. And if 
the eleventh and twelfth-century renaissance produced a 
revival of Roman law, which could be used to strengthen the 
power of the monarchy, it also led to a great consolidation of 
canon law, fortifying the legal privileges of the Church and 
of the clergy. There took place a large extension of the powers of 
Church courts, controlled by the clergy, exercising important 
jurisdiction not only over the clergy but over the laity as well; 
and with the rapid development of centralization in the 
Church there came the growth of activity and influence 
throughout Western Europe of the highest ecclesiastical court 
and immunity of all—the Papal Curia. The piety of the 
eleventh, twelfth and thirteenth centuries resulted in a great 
endowment of bishoprics, cathedrals and monasteries, and also 
in a shower of charters of immunities and privileges from the 
princes to the bishops of the sees, the deans and chapters of the 
cathedrals, the abbots and monks of the monasteries. 
Moreover, conditions were favourable to the growth of new 
associations of free men; for not only was there greater peace 
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and order, but the restrictive influence of the kin group on 
free association had almost entirely disappeared in Western 
Europe, and the formidable economic and social barriers and 
exclusive spirit of the fifteenth and sixteenth centuries had not 
yet developed. In these conditions, new communities sprang 
up—towns, companies of merchants, craft guilds, and uni- 
versities—and in the atmosphere of the time they also sought 
to secure their rights as institutions and the protection of their 
members by charters of immunities and privileges. We must 
not allow twentieth-century egalitarianism to leave us be- 
wildered and repelled when confronted by the spectacle of 
burgesses claiming exemption from market tolls, which every- 
one else had to pay, or university undergraduates relying on 
their privileges as clerics and as students to protect them from 
penalties to which townsmen might be subject for acts of 
violence in the same brawls. So far from seeing any merit in 
equality, Western Europe of the twelfth and thirteenth centuries 
was deeply imbued with the conviction of the rightness and 
necessity of social hierarchy, even to the point of justifying it, 
on religious and intellectual grounds, as part of the divine and 
natural order of the universe. Just as the institution of monarchy 
reflected the rule of the universe by one God, so the existence 
of privileged orders rested firmly on the basis of their 
differing functions in the body politic and their differing 
responsibilities to God. And in this world of monarchy, 
expanding but under law, and of privileged groups becoming 
more numerous and more powerful, it was highly necessary, 
in expediency as well as in law, for the prince to summon 
assemblies of the most important privileged groups or estates, 
to consult with them not only about grants of taxation, but 
about proposals of law or justice which might affect their 
privileged status, or their immunities. To such assemblies 
prelates and magnates could be summoned to attend in person; 
but the lower clergy, the lesser nobility, and the burgesses were 
too numerous to come as individuals. Hence developed the 
practice of representation, arising, it would seem, in part from 
the example of representation within the Church and in part 
from the obvious common-sense solution to the problem of 
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getting a coherent answer from an active community on whom 
a demand is made from outside. 

This crystallization of parliaments of estates took place not 
in a static but a dynamic society; and the character of these 
parliaments was deeply affected by the changing relationships 
of the ruler and the privileged estates. In some countries it was 
the estates that grew in power at the expense of the ruler. The 
most striking example of a country where this happened was, 
of course, Poland, where the nobility, already strongly en- 
trenched in power and privilege in the fourteenth and fifteenth 
centuries, was by the seventeenth century not only dominant 
over the weakened towns, but victorious over a throne now 
filled wholly by election, occupied by kings at the mercy of 
the Sejm, or parliament, and leagues of the nobility, and 
diminished in power at every fresh accession. 

But the general trend in Europe was the other way. 
Fortified by the growing prestige of Roman law, helped by the 
economic decline of the older aristocracy in many countries, 
the princes were aided by new developments in warfare which 
their resources enabled them to use more effectively than those 
of magnates. The rulers were further assisted by the conception 
of the Renaissance prince, which justified disregard of estab- 
lished rights by the plea of “reason of state’—a conception 
often rendered more palatable to public opinion by the 
memory of fifteenth-century strife and disorder. And Reforma- 
tion and Counter-Reformation, in spite of sharpening the 
spirit of resistance, and sometimes strengthening the nobility 
by their acquisition of Church lands, on the whole weakened 
parliaments in relation to the princes. If the estates of the 
Netherlands were nerved to resist Philip of Spain, and by their 
success gained immensely in authority, in Lutheran countries 
the estates, on the whole, lost ground in relation to the prince 
by the subordination of the Church to the monarchy. And if 
the Ligue in France could support the rights of the States- 
General to prevent the accession of a heretic king, in Bavaria 
we find the militant churchmen of the day, the Jesuits, in 
contrast to militant churchmen of earlier centuries, supporting 
the rulers against the parliament; for the Dukes, such as 
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Albert V and William V, were ardent supporters of the 
Counter-Reformation, and the assembly of estates was 
dominated by an aristocracy that had largely become 
Protestant. 

In this age when the tide was on the whole running in 
favour of the rulers, various weaknesses of the parliaments of 
estates could be exploited by the princes. Maturity and 
success had fostered in the estates a spirit of exclusive legalism 
and conservatism that was further increased by their sense of 
growing danger from the prince. As M. Lousse has said: les 
ex-rebelles deviennent les tutores patriae. The stronger became the 
insistence on privilege, the more firmly was that privilege often 
embedded in local, group, or even individual particularism. 
This often enabled princes, in the name of efficient government, 
and even of the common weal, to follow, usually with success, 
a policy of divide and rule. Thus, in Spain, where the par- 
ticularist tendencies were especially pronounced, the Cortes of 
Castile was weakened by the withdrawal from it, after 1538, 
of the nobles and the clergy, and further enfeebled by rivalries 
within the one remaining chamber of towns. In 1563 the king 
had to intervene to stop the delegates of Burgos and Toledo 
from fighting each other for precedence, and the spirit of local 
antagonism was so strong that towns actually laboured to 
exclude one another from the right of representation. Even in 
the eastern provinces of Spain, where the independence of the 
various Cortes, in relation to the king, was much more carefully 
organized and deeply entrenched, its defence was gravely 
hampered, not only by the tradition that unanimity between 
the estates was necessary for the passing of a measure, but by 
the rule that demanded unanimity within the estate of nobles 
for the transaction of any business. As late as 1645, when there 
was a question of extending the session of the brazo noble of the 
Cortes of Valencia into the night in order to finish some 
important item of business, and over fifty nobles had agreed 
to do so, one member refused on the ground that he wanted 
to go to bed. When he declined to yield to the appeals of the 
rest, one old and irritable baron rose from his seat and 
demanded that ‘that idiot be thrown into the street”. The 
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obstinate member was accordingly thrust out of the room, 
and the session continued. But this was not a method that 
could be regularly employed as a solution of such difficulties; 
and if the Cortes was involved in a clash with the king, it 
would indeed be surprising if the monarch could not secure 
at least one supporter in the estate of nobles. 

Not all countries were as particularist as Spain. But even 
where, as in France, the spirit of group solidarity was greater, 
the policy of respecting the powers of the provincial estates 
could lull local particularism into indifference as to the fate 
of the States-General; and when the latter had fallen into 
desuetude in the early seventeenth century, the powers of 
provincial estates could be whittled away or abolished, one by 
one, whenever a legal or political pretext came to hand. Then 
various parliaments imperilled their authority by abdicating 
their functions into the hands of a committee which could 
more easily be manipulated by a strong and shrewd monarch 
than could the whole parliament. Apart from the famous 
example of the “Lords of the Articles”’ in Scotland, this weaken- 
ing device is to be seen in sixteenth- and seventeenth-century 
Naples, where the Parlamento-Generale did little save to vote the 
subsidies and then choose a committee called the Parlamento- 
Senato, which transacted nearly all other business. Delegation 
to committees of the estates (Ausschusstage) in various German 
States in the same period led to the virtual cessation of full 
meetings of the parliaments concerned. 

The history of the estates in late seventeenth-century 
Prussia illustrates several causes of decline discernible in other 
countries of Europe. We see there the Great Elector doing as 
the sixteenth-century kings of Spain had done to the Cortes of 
Castile, and bribing the nobles by confirmation of their 
economic and social privileges to abandon the defence of 
parliamentary rights to the towns, which were already 
weakened by economic decline. We also see the Great Elector 
arguing, as Charles VII of France had done, and as Charles XI 
of Sweden was to do, that urgent military necessity justified 
extra-parliamentary taxation, and then using military success 
to increase the power of the monarchy at the expense of 
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parliament. Another feature of this newer Europe was the 
tendency for the coalescence of smaller units into larger ones, 
whether by conquest or by dynastic inheritance; and, where 
this happened, the ruler could often use the resources of one 
of his enlarged dominions to reduce the authority of the 
parliament in another. The history of the Habsburg dominions 
illustrates the dangers to parliaments of such amalgamations. 
Thus, after the disaster of Mohacz in 1526, when the Turks 
under Suliman the Magnificent shattered the Hungarian 
army and slew its king, the Austrian Habsburgs acquired the 
Hungarian crown, and the resources of the Austrian lands 
could be used to overawe the magnates of Hungary. Formerly, 
in their parliament the Hungarian nobles had been powerfully 
entrenched against the monarchy; now they were reduced to 
greater dependence on Vienna if they wished to avoid total 
subjugation by the Turks. A more striking case is that of the 
Spanish empire, whose resources could be employed to subdue 
the independent spirit of the estates of the Spanish Netherlands 
and to wear down, and finally extinguish as separate insti- 
tutions in the early eighteenth century, the once powerful 
Cortes of Aragon, Valencia, and Catalonia. 

Lastly, one very common weakness of these European 
assemblies of estates in their later days was in the attitude of 
the constituents to their representatives. Mr. Gaines Post may 
be right in arguing that in the early summoning of repre- 
sentative assemblies, especially in Italy, Roman law and canon 
law were strong influences making for assimilation of delegates 
of estates to plenipotentiary attorneys representing their 
principals in a court of law. But, as Signor Leicht has remarked 
in another connection, “‘Si deve distinguere il lato historico dal lato 
giuridico”—we must distinguish the historical aspect from the 
judicial. Assemblies of estates were not merely courts of law; 
they had an important political aspect as well, and the estates 
were normally most reluctant to allow their delegates full 
powers to commit the estates to whatever action should be 
agreed on in common counsel. In England, this spirit was 
overcome by the exceptional strength of the monarchy and the 
unusually strong feeling of the community of all classes and all 
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parts of the realm. On the Continent, however, the custom of 
strict mandates grew stronger, instead of weaker, in many 
countries; and if a new situation arose, not covered by their 
instructions, delegates often had to refer back to their con- 
stituents. Even the mighty Philip II of Spain had to strive very 
hard, for decades, to get the “‘poderes”’, or instructions to the 
procuradores (deputies) of the towns in the enfeebled Cortes 
of Castile, converted into what today would be called “blanket 
powers”. This trait was at all times a drag on efficiency and 
adaptability; and in combination with the determination of 
the ordinary members of the various estates not to permit the 
smallest infringement of the privileges of their order, the result 
was to menace the continued existence of the estates in the last 
generations of the old régime. For though a ruler such as 
Joseph II, or a minister such as Turgot, might see that changed 
conditions and ideas called for some limitation or even aboli- 
tion of privileges, their moves in this direction were hampered, 
until it was too late, by the opposition of the great bulk of the 
privileged groups who, with these ideas of strict delegation of 
powers, could either block action in the assembly of estates or 
indignantly resort to other forms of resistance if the assembly 
were ignored. 

It is easier for us than for them to see that such intransi- 
gence hastened the very revolution that was feared. Those 
whose predecessors had once been the champions of liberties 
were now denounced in the name of liberty. To an educated 
European public, deeply influenced by the ideas of Voltaire, 
Diderot, or Rousseau, it seemed outrageous that aristocratic 
privilege, both financial and legal, should be maintained in 
face of serfdom, human degradation, and poverty; that clerical 
power and immunity should be used to defend persecution and 
suppression of freedom of thought; that the freemen and 
masters of towns and guilds should employ their privileges at 
the expense of the other dwellers in the town or neighbouring 
countryside, or of the other workers in the industry. And as 
the assemblies of estates seemed to buttress this hated old order, 
there was a growing resolve amongst radicals that the old kind 
of parliament must go, and a new kind of parliament must be 
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created, based on quite other foundations. Instead of the dual 
State, in which estates and king each had their separate rights, 
grounded in fundamental law, there should be a unitary State, 
in which parliament would represent the general will, a 
government in which both the head of the State and the 
deputies would work together as representatives of the people. 
Instead of human rights being conceived as the rights of men 
organized in various groups, and defended as such by the 
various orders in a parliament of estates, human rights would 
be based on declarations of the natural rights of man as 
individuals, and parliament would represent, not groups or 
interests, but citizens. Instead of the organization of parlia- 
ment reflecting the differing importance of various ranks and 
groups in a hierarchical society, parliament should instead 
reflect the equality of all citizens in a society in which in- 
equalities, whether of privilege, rank or law, should have been 
swept away. Groupings on an ideological basis would replace 
groupings of an occupational character ; there would be political 
parties instead of guilds and orders. These conceptions, with all 
their far-reaching consequences, we have seen increasingly 
carried into effect in the history of Western Europe since 1789. 

If we turn back from these revolutionary conceptions of 
what parliament should be and do to take a last look at the 
older representative institutions of Europe, and to ask what 
light is shed by the history of this part of our European 
heritage on the situation in which we find ourselves today, it 
might appear that the main conclusion was a negative one. 
To many observers, ever since 1789 the history of these older 
representative institutions of Europe has, at any rate in its later 
stages, seemed mainly a cautionary tale—an awful warning of 
the self-destroying and far-reaching consequences of selfishness, 
pride, oppression, obscurantism, and indifference to justice 
and human suffering. Certainly, the last chapters in the history 
of these older European parliaments do mostly bear out the 
negative point that if a group, class, or institution insists on the 
maintenance of unalterable privileges in spite of radical 
changes in society and in thought, it will court disorder. But 
this view needs no underlining. 
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There is, however, another aspect of the history of these 
older representative institutions which points to a more direct 
connection between their history and that of modern parlia- 
mentary government in the West, a more positive aspect which 
bears on a great problem of our time. Already over a century 
ago Alexis de Tocqueville foresaw the ultimate danger of the 
democratic urge to be, not confusion, but despotism; and we 
now wonder how to avoid complete subjection of body and 
mind to an omnipotent State. The connection between the 
independence of groups and associations, and independence 
of thought and action, was one of which men of the old régime 
were very conscious. Jean Bodin (1530-96) is probably now 
most generally well known for his view that in every State 
there must be a recognized legal sovereign; but it ought also 
to be remembered that he said: ‘““Do away with corporations 
and communities, and you ruin the State and turn it into a 
barbarous tyranny”. The history of Europe before 1789 can 
furnish many instances where a government began by breaking 
the privileges of a religious community, a social class, or an 
assembly of estates, in the name of unity, truth, justice, or 
efficiency, and ended by moulding not only that group but 
others to its will. Of course, assemblies of estates and the 
privileges of the orders they represented are as dead as the 
old régime; but if the State is not all-powerful and all- 
pervading in the countries of Western Europe or North 
America as it is in Soviet Russia, is this due primarily to written 
constitutional guarantees, accepted constitutional practices, 
or declarations of the rights of men? Is it not more funda- 
mental that in these countries there are still important group- 
ings of power independent of the State, drawing their authority, 
their basic rights, and their vitality from other sources, how- 
ever much they co-operate with the government? What 
effective barrier would remain against the despotism of the 
State, whether exercised through democratic forms or not, 
without the existence of independent magnets of authority and 
loyalty, such as churches, trade unions, business associations, 
professional organizations, universities, the religious or 
national bonds of some minority group? What protection was 
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afforded to human rights, freedom of thought or speech, or 
legal equality, in Nazi Germany, once the power of resistance 
of other political parties, Lander governments, trade unions, 
and churches had been broken? The men of the old estates 
sensed that there is no effective limit upon power but rival 
power; and there may be more connection between the spirit 
of the old rallying cries of “the liberties of the Church!” or 
“the privileges of the estates!” and the vitality of parliamentary 
government in the contemporary Western world than it is 
now popular to admit. 
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THE MEDICAL RELIEF 
(DISQUALIFICATION REMOVAL) ACT 1885 


A STORM IN A POLITICAL TEACUP 
by Brian RODGERS 


HE story of the fall of Gladstone’s government in June 

of 1885 is well known. He had managed to pass his 

**Reform Bill’ but he was beaten by the fall of Khartoum. 
When Salisbury succeeded him as Prime Minister he was faced 
with a rather difficult situation, for he was not only out- 
numbered in the House of Commons but he was acting as a 
Conservative “care-taker” premier in a country which was 
prepared to elect more Liberals than Conservatives to parlia- 
ment at the forthcoming election. 

He was given little time to plan his strategy or to regroup 
his forces, for on 10th July, just three days after his Cabinet 
faced the House of Commons for the first time, a summer 
storm burst about them for which they were entirely un- 
prepared. It started with a very mild question from Joseph 
Chamberlain’s lieutenant the radical member for Ipswich— 
Mr. Jesse Collings'—who asked, with some justice, that a bill 
sponsored by him should be accorded a measure of priority. 
The bill was entitled the Parliamentary Elections (Medical 
Relief) Bill and was designed to secure the vote to those who 
had received medical assistance from the Board of Guardians. 
Under the Representation of the People Act all who had received 
poor law relief were disfranchised for a year. This was an 
expression of the official poor law policy that had been generally 
accepted since the presentation of the report of the Royal 
Commission on the Poor Laws in 1834, where it was prescribed 
that the receipt of poor law relief should be accompanied by 


1 Lord Salisbury can have had little reason to love Mr. Collings for 
not only was he one of the leaders on this occasion, but it was on his “three 
acres and a cow” motion that Salisbury’s government fell in the following 
January. 
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civil disabilities. It was not till the “dishing the whigs”’ Reform 
Act that it was specifically necessary to include a disqualifica- 
tion from the exercise of the franchise among these disabilities, 
but in Gladstone’s bill of 1884 its inclusion was taken as a matter 
of course. It did not, however, pass unchallenged. At this period 
of British history it would have been impossible seriously to 
suggest that the disqualification should be removed altogether 
—though a few hardy souls were prepared to go even as far as 
that—but there appears to have been a growing feeling that it 
was unfair to disfranchise the sick.1 With this in view Dr. 
Commins,? an Irish member, proposed an amendment which 
would prevent the disqualification of those who had only 
received medical relief. The government opposed the suggestion 
and its spokesman, Sir Charles Dilke, the President of the Local 
Government Board, went so far as to ask that the amendment 
should be negatived instead of withdrawn, so that it could not 
be introduced again.* The Irish party then took up the matter 
in earnest. They were concerned lest a large percentage of the 
new electorate would, in fact, be an electorate only in name, 
for the poverty in Ireland was such that the population would 
include a high proportion which had received poor law relief, 
and would therefore be disfranchised. Parnell was undaunted 
by Commins’ defeat on the major bill and pursued the ancillary 
bills with similar amendments. He was defeated on the Parlia- 
mentary Elections (Redistribution) Bill,* but, on the grounds that 
poor law practice in Ireland and in England differed on im- 
portant points, he persuaded the government to accept the idea 
in the Registration of Voters (Ireland) Bill, and strange to say the 
clause found its way through the labyrinthine paths of the Lords. 


1In the 1878/9 session Rathbone had sponsored a bill which would 
have prevented the disfranchisement of those who had received medical 
aid for the treatment of infectious diseases. This was so badly mauled in 
the Lords (by the addition of a clause which would have limited the 
exemption to those who subsequently paid for their treatment) that 
the promoters abandoned it. The Municipal Corporation Act 1882 and 
the Diseases Prevention Act 1882 exempted people who had been ‘‘removed”’ 
compulsorily. 

2? Member for Roscommon County. A barrister. 

3 Hansard, v. 289, col. 869. 

* Hansard, v. 294, col. 1938. The clause was moved by Tim Healy. 

5 48 Vic. Cap. 17, Section 5. 
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This success was a signal to the radicals in England, who 
had, till then, been singularly quiescent on the issue. Some of 
them, of course, opposed the idea, but to those who disliked the 
poor law system it was a gentle thorn that they could stick into 
the sides of the Guardians, and, it must also be confessed, there 
were others, less scrupulous, who saw in the clause a means of 
mobilizing to their own electoral advantage the public hatred 
of the Guardians.1 An amendment was therefore proposed to 
the Registration (Occupation Voters) Bill? by a future Lord of 
Appeal, the member for Christchurch, Mr. Horace Davey. 
This amendment did not have anything like the same support 
from the government, and though it would appear to have been 
left to a free vote every member of the Government present 
voted against it. In spite of this, however, it was passed at a 
snap division during the dinner hour on 12th May by a 
majority of 37.* In the Lords it was given government support 
but was defeated, on a motion proposed by Lord Balfour of 
Burleigh.® 

Joseph Chamberlain then entered the arena. At a meeting 
of the “Forward Liberal Club” in Birmingham on the 3rd 
June, at which he was offered the candidature of the newly 
formed Western Division of that city, he belaboured the Con- 
servative action in very strong language, denouncing the Lords’ 
decision as “monstrous” and “iniquitous”. He suggested bad 
faith on the part of the party in agreeing to the enfranchising 
of the agricultural labourer, but at the same time proceeding 
to a wholesale disfranchisement. Lord Balfour of Burleigh 
took him to task and the resulting correspondence was pub- 
lished in The Times of the 13th June. Balfour’s main point, that 
the Liberal Cabinet had originally taken exactly the same line 
as the Conservatives, was never really met by Chamberlain. 

1A. Pell, M.P. for S. Leicestershire reported in the debate on the 
‘‘Registration (Occupation Voters) Bill’? that he had heard someone say in 
the lobby “I think this medical relief would be a good horse to run at the 
general election”. Hansard, v. 298, col. 390. 

2 The English equivalent of the Registration of Voters (Ireland) Bill. 

® Lord Balfour of Burleigh’s correspoidence with Joseph Chamberlain, 
published in The Times, 13. 6. 1885. 


* Hansard, v. 298, col. 391. 
5 Hansard, v. 298, col. go2. 
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The Liberal government was in the process of falling, but 
before it fell Jesse Collings moved, on the 15th June,? for leave 
to introduce the bill mentioned at the beginning of this article, 
and it was his anxiety to get this through before the closing date 
for the making up of the new registers which justified his claim 
to priority. The new Government and the new President of the 
Local Government Board, Mr. A. J. Balfour, seemed to have 
been caught on the wrong foot by this question, for the President 
at first appeared unco-operative, but when the question was 
pressed to the Leader of the House, Sir Michael Hicks-Beach, 
he promised to consider the matter, and later in the evening 
promised a Government bill. On the following Monday, the 
13th July, Balfour described the principles to be embodied in 
the one clause of the Medical Relief (Disqualification Removal) 
Bill. It was to be permanent, unlike Jesse Collings’ Bill which 
was limited to one year,” and it removed the disqualification of 
all those who had received medical relief from all elections 
except those to the Boards of Guardians.® 

Whatever problem existed should now have been solved, 
for the cause had been taken over by the very party which 
would appear to have opposed it (the Liberals had been won 
over at an earlier stage), and the Irish party had originated the 
idea. The House of Commons should have been almost united. 
There was, of course, the small body of poor law purists who 
were bound to oppose the measure; these were led by an 
ex-professor of political economy at University College, 
London, the dissident Liberal member for Liskeard, Mr. L. C. 
Courtney, who was later to become a unionist. The other 
leader of the Opposition was the Conservative member for 


1 Hansard, v. 298, col. 138. 

® This raises an interesting point. Collings’ bill embodied a principle 
(as applicable to England) which had already been rejected by the House, 
and he had been advised to modify the principle before introducing the 
matter afresh. He did so by reducing its applicability to one year. He 
seemed to be quite clear in his own mind that once such a concession was 
given it would be difficult to withdraw. 

3 Hansard, v. 299, col. 576. 

“He became Lord Courtney of Penwith and was chairman of the 
Royal Commission on London Government. He was deputy speaker from 
1886. 
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South Leicestershire, Mr. Albert Pell, whose interests would 
appear to have been divided almost equally between agriculture 
and the poor law. He had served on the City of London 
Parochial Charities and had maintained his strict poor law 
views in the debates on various types of legislation. These two 
provided the bulk of the opposition, but this was, in fact, small, 
for it rarely mobilized more than about twenty to twenty-five 
in the lobbies. The arguments of this opposition need not be 
retailed in detail. They were classical in form. The proposed 
measure was “an unfortunate departure from the sound 
principles of political economy” (Mr. Talbot) : “‘the minister 
who had the administration of the poor law . . . now proposed, 
however, to remove for ever the disqualification, and thereby 
encouraged people to be thriftless and to misspend money upon 
themselves, money which ought to go to benefit societies and 
sick clubs” (Mr. Pell).? This opposition, though small, fought 
every stage of the bill and on the second reading forced an 
almost all night sitting on the matter, but the extraordinary 
feature of the debate was that the government appeared to 
agree with this opposition. Balfour, commenced his speech in 
defence of the bill by saying “It has been thought by the house 
that to disqualify those who are obliged to receive relief out of 
the rates is a method of teaching the lesson of thrift and self 
dependence—a most valuable, if stern and austere, lesson.’”* 
His defence of the bill was either thoroughly specious or 
extraordinarily naive. He argued that the above was the right 
policy but that Mr. Chamberlain’s speech at Birmingham had 
raised the whole question to an entirely different level. 
Chamberlain had suggested that the Tory Lords had main- 
tained the disqualification against the wishes of the Commons, 
and the nation as a whole would look upon the matter as a 
piece of discriminatory class legislation and would refuse to 
take to heart the “stern and austere”’ lesson. A weaker defence 
could hardly have been made and even the imperturbable 
Balfour must have wriggled uncomfortably in his seat when he 
heard Chamberlain’s scathing jibe that he (Chamberlain) had 


1 Hansard, v. 299, col. 579. 2 Hansard, v. 299, col. 970. 
® Hansard, v. 299, col. 986. 
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not known whether Balfour supported or opposed the bill, till 
the concluding sentence of his speech.1 

The Liberal leaders came off little better. Dilke and James 
made speeches defending their change of front, but the whole 
situation was later summed up very poignantly by the Duke of 
Argyll in the Lords debate where he said: “‘In all my public life 
I have never known a case in which the public speeches and 
private conversation of men on both sides so widely differed !’”? 

The second reading debate commenced on the 16th July. 
It was adjourned after forty-six columns of Hansard, and was 
continued for another sixty-four columns on the 21st, when 
Courtney’s amendment rejecting the principle of the bill was 
defeated by a majority of over 200 at 3.30 in the morning.® 
But shadows of an oncoming storm had appeared, rather oddly, 
at question time on the 21st when Pell asked the President of 
the Local Government Board if the term “medical relief”’ in 
the Medical Relief (Disqualification Removal) Bill included 
“medical extras” such as “‘wines, spirits, malt, liquor, beef and 
other butcher’s meat’’.* The answer was an unequivocal “‘No”’. 
This gave Jesse Collings his opportunity and on the report 
stage (forty-one columns) he moved “that the term medical or 
surgical assistance in this act shall include all medical and 
surgical attendance and all other matters and things supplied 
by or on the recommendation of the medical officer having 
authority to give such attendance and recommendations at the 
expense of any poor rate.’’> Jesse Collings was playing the part 
of Beetle and Stalky and the government front bench the part 
of the prefects in the last wonderful story in Stalky @ Co. The 
Government, however, stood firm, they did not really like the 
bill and this amendment made it thoroughly unpalatable. 
Both Hicks-Beach and Balfour threatened that they could 
accept no further responsibility for the measure if this amend- 
ment were accepted; there was no suggestion that this should 
become a matter of confidence, but it was obviously regarded 
as an issue of importance. ‘They were defeated by a majority of 


1 Hansard, v. 299, col. ggo. ® Hansard, v. 300, col. 229. 
3 Hansard, v. 299, col. 1474. * Hansard, v. 299, col. 1408. 
5 Hansard, v. 299, col. 1640. 
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fifty and with what dignity they could muster they abandoned 
the bill which then went leaderless to the House of Lords. 

The House of Lords proceedings were short, though they 
started with a lively exchange between Lord Milltown, a 
representative Irish Peer, and Lord Granville! both of whom 
claimed to lead the bill. The debate turned on the attitude of 
Lord Salisbury, for the Conservatives were in an extremely 
awkward situation. If they opposed the bill as amended the 
task of their minority government in the Commons would be 
extremely difficult, but on the other hand they could hardly 
support the bill without losing face. The Prime Minister solved 
the problem by playing the part of Pontius Pilate. He argued 
that the power to disqualify voters gave to the Guardians a kind 
of political responsibility and left them open to corruption. The 
bill was therefore of the corrupt practices type, and bills of 
this kind should not be the concern of the House of Lords. The 
Commons should be their own arbiters on the matter. Such an 
argument was even weaker than Balfour’s in the Commons, 
but it saved the bill which was then shepherded right through 
to the Royal Assent. It was designated in later years by a Chief 
Inspector of the Poor Law Division of the Local Government 
Board as the first nail in the coffin of the “new”’ poor law.? 

The only people who emerged from this fracas with any 
measure of credit were the little body of radicals who really 
believed in the measure, and the group of orthodox poor law 
apologists who fully accepted the “‘principles of 1834”’: for the 
rest it would appear that the Conservatives were inept in their 
efforts to exploit a political situation and the Liberals un- 
scrupulous in doing so. In spite of its history however, the act 
was an influential measure. It was the precedent for consider- 
able amelioration of the rigours of poor law administration 
during the next two decades, and particularly for those 
improvements introduced during Chamberlain’s presidency of 
the Local Government Board. It is interesting therefore to note 
that a reform of this importance can owe so little to principle 
and so much to political opportunism. 


1 Foreign Secretary in Gladstone’s Government. 
? Evidence presented to the Royal Commission on the Poor Laws 1905-9. 
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THE PUBLIC PHILOSOPHY 


by Joun H. MacCatium Scorr 


HE development of democracy as a political system is 

not necessarily a direct progress towards the millennium, 

though, in a world of conflicting ideologies, those of us 
who are democrats like to believe that it is On the contrary, 
quite apart from such breakdowns as have occurred during the 
present century, in, for example, Germany, Italy and the 
Argentine, it is possible for a democratic system, while main- 
taining all the outward signs of democratic health—parlia- 
mentary institutions, a free press, universal suffrage, free 
elections—to cease to provide the community it serves with 
good government, social stability and a progressive economy. 
One need not search very far beneath the surface of many 
western societies today to find signs of decay, indications that 
the constitutional machinery, evolved, in some cases, over 
centuries, is labouring under strains and stresses with which it 
was never designed to deal, strains and stresses which, more- 
over, are the product of democracy itself, and not of some alien 
ideology seeking to destroy it. 

It is to this problem of democratic sickness that Mr. 
Walter Lippmann has addressed himself in his most recent 
book, The Public Philosophy, published by Messrs. Hamish 
Hamilton in 1955. Mr. Lippmann is himself a democrat and 
a liberal, uncompromising not only towards any form of 
totalitarianism, but towards any departure from the funda- 
mental principles of the free society; but it is obvious that he is 
deeply concerned over the difficulties to which the practice of 
democracy has given rise in recent years. What has gone wrong, 
and how can it be remedied, are his themes. I do not intend 
here to review his book, but, rather, to examine its argument, 
and draw some conclusions in so far as it affects our present 
attitude to the problems of government. 

The core of his argument lies in his theory that institutions 
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are subordinate to beliefs, that, however excellent these 
institutions may be in themselves, they cannot be relied upon 
to produce good government unless the people they serve 
accept certain over-riding principles of social behaviour. This 
corpus of principle he calls the Public Philosophy. He does not 
attempt to define it, except in the most general terms, but 
equates it, in the political sphere, with natural law in the sphere 
of justice. It is not empiric, but perennial. ‘““The principles of 
the good society”, runs his conclusion, “are not, in Sartre’s 
phrase, invented and chosen . . . the conditions which must 
be met if there is to be a good society are there, outside our 
wishes, where they can be discovered by rational enquiry, and 
developed and adapted by refined and rational discussion”’. 
This is a far cry from the empiricism which marked the heyday 
of liberal-democracy, a return, in a sense, to the age of faith 
which was shattered by Rousseau, Voltaire and the Encyclo- 
paedists. It involves the belief that what people think is 
important not only to themselves but to others, and is a direct 
negation of the principle that each man’s thoughts are his own 
business, and not that of his neighbours or of the State. 

This is a startling proposition to read from the pen of one 
who has earned himself a reputation as one of the leading 
liberal publicists of our time. It seems to herald the advent of 
some form of liberal McCarthyism or inquisition to keep the 
public mind free from political heresies. So it well might, were 
not the Public Philosophy itself anchored to the principle of 
freedom of speech, and thus incapable of being promoted by 
the denial of that principle. Conformity has its own dangers, 
for without diversity of thought and outlook there can be no 
progress, but conformity in principle, as opposed to con- 
formity in practice, is one of the safeguards of any society, be 
it liberal or tyrannical. Just as the Stuart monarchy could exist 
only so long as the people as a whole accepted and believed 
in the divine right of the Monarch, so no liberal-democratic 
society can long withstand an atmosphere in which the people 
do not build their own lives on the principles which underlie 
that system of government. 

The weaknesses in our democracies which have become 
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apparent in recent years spring very largely from the failure of 
large numbers of the governed to understand the real purposes 
of the institutions they accept and support. They know that 
they exist—cabinets, parliaments, councils, bureaucrats, 
elections, political parties, trade unions, police, law courts— 
but they are as little curious about them as they are about the 
remainder of their environment. They are a part of the general 
framework within which their lives must be lived. They know, 
too, certain well-worn formulae about them—that it is the 
people who rule, that each man and woman should have a 
vote, that governments should not go against the popular will, 
that interference with the press is a bad thing—but, once again, 
they are incurious as to the reasons for these ex parte statements, 
which have the nature of revealed truth. If they are concerned 
at all with these phenomena, it is with the fagade they present, 
not with the foundations on which they are built. There would 
be no harm in this if society were static and not constantly 
developing, if a constitution, once adopted, remained adequate 
throughout all subsequent changes in the social structure; 
unfortunately the institutions of government must follow the 
movements of the society they serve, and when, in democracies, 
they are “brought up to date” by the will of the people, there 
is a danger of subtle alteration in emphasis if the people do not 
fully understand what they are about, and are guided by no 
clear principles in their search for an empiric solution to each 
problem as it presents itself. It is this failure to keep the 
democracies true to the essential principles of democracy that 
lies at the root of many of our present troubles. 

The most cogent example of this drift is the gradual shift 
of emphasis from government by consent to majority rule. The 
change has come about imperceptibly, but as little as fifty 
years ago the relations between the Government and the 
people were almost the reverse of what they are today. At the 
turn of the century, the Government governed, and the people 
expressed their assent or dissent through Parliament. Recent 
years have seen the growth of the “mandate”, through which 
the Government is made no more than the agent of the majority. 
This is less true of the European continent where the plethora 











—-_ Pe en ee 

















I 98 PARLIAMENTARY AFFAIRS 


of political parties renders the emergence of a clear majority 
highly improbable (Sweden is, I think, the only continental 
country where a bare majority is held by any one party), or of 
the United States, where the political battle takes place within 
the parties rather than between them, than of Great Britain 
where political power is effectively split between two parties 
each serving a distinct segment of the population. Neverthe- 
less, even in these countries it is clear that, as in Britain, the 
people are trying to exert their will over their Governments in 
matters of detailed policy, as distinct from using their Parlia- 
ments to protect their rights, or to dismiss a Government they 
no longer trust. 

This is due to a departure from what Mr. Lippmann calls 
the Public Philosophy. One of its principles is that the Govern- 
ment exists to maintain the individual human rights of the 
citizens, both in their relations with each other, and in their 
relations with the people of other countries. Since great power 
is vested in the Government, it is necessary that the people 
should have some means of controlling it or of dismissing it. 
That is, however, a very different proposition from the current 
belief that it is the people themselves who govern. The dif- 
ference can, perhaps, best be expressed through a criticism of 
Abraham Lincoln’s famous definition of democracy as, 
““Government of the people, by the people, for the people”. 
What precisely did he mean? If, by the words, “by the people”’, 
he meant that the people were expected to pronounce in 
detail on specific problems, he was enunciating a theory that 
had no basis in the practice of his times. If, on the other hand, 
he meant the system of which he himself was the head, he 
might have phrased it, “Government of the people, for the 
people, with the consent of the people”, and he would have 
gained in exactitude what he lost in rhetoric. It is impossible, 
under any system for “the people” to govern, not even in the 
smallest social community. At the best, only a section of the 
people can govern, for there is always bound to be a minority 
which disagrees. Unhappily, democracy has tended to develop 
away from the conception of Government with the consent of 
the people, towards that of “Government of the people, by 
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the majority of the people, for the majority of the people’. 
The rights of the minority must be respected in any society 
which hopes to endure, and respect for them is fundamental 
to democracy, but that is a part of the Public Philosophy that 
seems to have been forgotten. The theory today, for which we 
are indebted very largely to the growth of the working-class 
movement as an independent and united factor in political 
life, is that the majority, simply because it is a majority, 
simply because it has mustered a larger number of votes than 
its opponents, is entitled to use the machinery of government 
as it pleases without respect for ihe liberties and opinions of 
those it has defeated. 

This democratic heresy has arisen from concentration on 
the institutions to the exclusion of the philosophy underlying 
them. Because the right to govern is based on elections, it is 
natural to insist, first that everyone shall be entitled to take 
part in these elections, and, second, that victory by itself 
confers unlimited power on the victors. That would be a 
perfectly logical argument if the machinery of elections was 
all there was to it; but elections are, in fact, no more than a 
means through which the people can express their opinion, 
and provide themselves with representatives in Parliament. 
Parliament never was, and should not now, be considered as 
the Government. The present conception of the parliamentary 
majority as the effective ruler has no basis whatsoever in the 
history of democracy, but is a new doctrine rooted in the 
purely empirical desire of the politician to acquire the maxi- 
mum of power. 

The strange paradox is that, whereas democracy was 
intended to limit the power of the rulers, it has now increased 
that power. The doctrine of the mandate, coupled with party 
discipline, has given the democratic leader authority as far- 
reaching and as absolute as that of any mediaeval prince. If 
he cannot exercise it to the full, it is not because of any consti- 
tutional impediment, but because, in order to maintain his 
majority, he has to rely on the good will of his followers; but 
since these followers are all a part of his majority, and since, 
in these days of class divisions, the majority is a comparatively 
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clear-cut entity with economic interests of its own, its main 
bond of unity is opposition to the minority on terms that do 
not admit that that minority has equal rights with the 
majority. The power of the leader, therefore, is based funda- 
mentally on his willingness to hold down his opponents. 

If this seems a crude libel on the present system, and does 
far less than justice to the many able and respected democratic 
leaders of today, it is because it pictures a state of affairs 
against which democracy is now struggling but to which it 
has not yet succumbed, not because it is essentially untrue. 
That Sir Stafford Cripps could have contemplated an 
“Enabling Act” as soon as the Labour Party gained a clear 
majority, is proof of how deeply the heresy had settled; that 
he eventually changed his viewpoint is proof of his own 
ultimate attachment to fundamentals, but no proof that others 
will exercise the same restraint. It does, nevertheless, show that 
the Public Philosophy is still more deeply ingrained than Mr. 
Lippmann seems to think. The question is: is the Public 
Philosophy still sufficiently widely accepted to be able to with- 
stand the assault on it which will inevitably accompany any 
serious breakdown in the economy? It is easy to behave in a 
civilized manner when one has a safe job and a comfortable 
home. A return to the conditions of the 1930’s in any demo- 
cratic country would immediately raise the question in 
practical form, and there is nothing in history or present 
conditions to assure us that such a return is impossible. Given 
widespread unemployment and distress, it will require unusual 
strength of purpose to keep the democracies democratic; the 
poison can lie dormant in a healthy body, but dominate it 
when it is unwell. 

The constitution is only one aspect of neglect of the 
Public Philosophy, which is equally apparent in the general 
attitude towards economic, cultural, religious and_ legal 
questions. In all these channels and inlets of public life it is 
becoming increasingly obvious that we have dragged our 
anchors, and are drifting loosely in response to the winds of 
circumstance. When things go well, and, on the broad scheme 
of things, they have gone extremely well since 1945, there is 
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little apparent cause for alarm; but we are becoming pro- 
gressively less competent to deal with the crisis when it comes 
as it must come eventually. This is the real danger of our 
situation, not any immediate threat. It might be better if there 
were an immediate threat to alert us to our inadequacies. 

Mr. Lippmann’s solution is a long-term one. Leave it to 
the theologians and the philosophers, he says. Ultimately they 
will set our thought back in the right channels. Radicalism or 
Jacobinism is essentially a Christian heresy—in this he agrees 
with Lord Percy of Newcastle, whose book, The Heresy of 
Democracy, published by Messrs. Eyre and Spottiswoode in 1954, 
deals exhaustively with this side of the problem—and it is the 
theologians who must provide the answer to it. Where the 
theologian leaves off, the philosopher begins. The question is 
whether we have the time to wait for the process of intellectual 
conviction to mature. Granted that it is the intellectual who 
creates the climate of thought in which the drama of public life 
is played out, his influence is apt to be slight over a period of 
years, even of decades; Mr. Lippmann cites one early example 
of departure from the Public Philosophy from Blackstone. Set 
habits of thought cannot easily be adjusted except over the 
generations. 

Our highest hope rests on the possibility that the Public 
Philosophy is less widely disregarded than those of us who are 
pessimistic suppose. Its roots lie very deep in the western world, 
and, though their shoots may have difficulty in reaching the 
surface, the hesitation of all but the extremists to deny it in toto 
shows that its influence, though waning, still exists. It may 
well be that the heresies which seem so strong have not yet 
penetrated far below the surface, and could not survive under 
a concentrated and sustained attack. If that be so, we should 
be wise to grasp the opportunity our present well-being 
provides, and do our utmost at once to re-establish a more 
general understanding of the facts of community life. 

Primarily this is a problem of setting our democracies 
back on an even keel, for sound government is the key to the 
resolution of all other difficulties. We must not hesitate to 
criticize the working of democracy, even though, in the present 





ess See SSR rst eS set TF ISS SSIS 





202 PARLIAMENTARY AFFAIRS 


division of the world, it has become the Sacred Cow of the 
West. We must make it plain that, if left to develop along its 
present lines, it will cease to be the safeguard of the free world, 
and become the backdoor through which totalitarianism is 
admitted. It is improbable that any such initiative will be taken 
by the active politicians, who are too deeply enmeshed in the 
system to be free to criticize it. It is a task for the publicists 
and educators in the first place. They are free to speak their 
minds, their influence is considerable, and the demagogue, to 
whom they are opposed, is no less vulnerable than any other 
evil-doer. 

The crux of the matter is that democracy is a method, not 
an end. That it is the best method of securing individual rights 
does not mean that it is in itself a right any more than the fact 
that the jury system is the best method of securing justice 
means that everyone has the right to sit on a jury. Having 
adopted universal suffrage, we cannot discard it, but we can 
fit it into its proper perspective by insisting on the separate 
roles of Government and Parliament, on the rights of the 
minority and on the extravagances of the party system. The 
Public Philosophy may still need elucidation by the theo- 
logians and philosophers, but, on the more humdrum level of 
day-to-day political affairs, there is still vast scope for engineer- 
ing a return to more sober and reliable practices. 

If, on the other hand, we fail, the future of democracy, and 
all that depends from it, is gloomy. The divine right of the 
majority has as little to commend it as the divine right of 
kings; and is as little likely to provide us with a form of 
government that will protect us either from our masters or 
from ourselves. 

These problems must be dealt with, and it is to organiza- 
tions like the Hansard Society that we must look to keep them 
constantly before the public mind, and to carry out the research 
without which they cannot be solved. Those who recognize 
their importance could not do better than help the Society 
to obtain the financial support so necessary to its work. 
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PROXY VOTING IN THE HOUSE OF LORDS 


by J. Enocnw Powe. 


HE use of proxy votes in the House of Lords was dis- 

continued less than a century ago and could to this day 

be resumed by the simple suspension of a standing order. 
A study of the history of proxy voting may conveniently begin 
on 25th February, 1626, when the House of Lords passed two 
orders concerning the use of proxies: 

“That, after this session, no Lord of this House shall be 
capable of receiving above two proxies, nor more to be 
numbered in any cause voted.” 

“That all proxies from a Spiritual Lord shall be made unto 
a Spiritual Lord, and from a Temporal Lord unto a Temporal 
Lord.” 

There was no doubt about the point of this. At the opening 
of the Parliament on 6th February, no fewer than thirteen 
proxies had been entered to the Duke of Buckingham, the 
Lord High Admiral, and five each to the Earl of Pembroke, the 
Lord Chamberlain, and the Earl of Arundel, the Earl Marshal 
—three great officers of State with 26 votes between them! 

With the session of 1626 begins also the series of Proxy 
Books in which the proxies were entered. They extend to 
1864,2 and comprise 150 volumes, preserved in the Record 
Office of the House of Lords. 

Other rules regarding the use of proxies were already for- 
malised before 1626. Proxies were, for example, not used in 
Committee of the House or upon a trial by peers; they were 

1 The Lords’ resolution of 5th February, 1621, ‘““That such as have any 
proxy from any lord licensed by His Majesty to be absent should cause the 
same to be delivered to the Clerk of the House; and likewise that every 
Lord would cause the Writ of Summons to him directed to be given to the 
same Clerk, to the end the same proxies and writs may be entered, 
whereby it may appear who be absent,” apparently refers to entry in the 
Journal, not the Proxy Book. 


__* The use of proxies was not suspended till 1868 (see p. 212); pos- 
sibly the last four years’ proxies were never transferred to the records. 
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revoked by the attendance of the lord who gave the proxy; and 
if held jointly by two or more lords,! a proxy could only be 
used if they were both or all unanimous on its use. 

Originally the King’s express permission had been neces- 
sary for a baron summoned to Parliament to absent himself and 
send a proxy (procurator or proctor),2 with power to 
“conclude” on his behalf. Some of the earliest entries of 
proxies in the Journals® e licentia Domini Regis ut patet per literas 
regias, “‘by licence of our Lord the King as appeareth by royal 
letter,” point to specific authorization, and various formulae 
indicating royal permission are invariable up to and including 
Mary I’s first Parliament. They were dropped, however, in 
the Journals of the second Parliament of 1554—that held by 
Philip and Mary—and then reappear once only (1576) in the 
reign of Elizabeth I. By 1626 the sending of a proxy was purely 
a privilege at the disposal of Lords of Parliament and usable 
at discretion for their convenience. 

In the “Parliament” of 1660, which met on 25th April 
before the return of Charles II, proxies were entered‘ although 
the Parliament itself had not been duly summoned by the 
King, nor therefore a fortiori his licence obtained to be absent 
from it. 

The forms by which one Lord of Parliament constituted 
another his proxy were frequently signed blank, so that the 
name of a peer certain to be in attendance could subsequently 
be filled in. Party managers and leaders of groups might 
accumulate considerable numbers of these “blank cheques” 
for allocation. On 7th December, 1711, the Tory administra- 
tion, who should have had a majority of ten in the Lords, were 
defeated by 62 to 54 on an amendment to the Address 


1 For example in February, 1626, three bishops each gave their proxy 
to three of their right reverend brethren. 

2 Since the fifteenth century this had to be a person entitled to a 
summons on his own account. 

3 Lords’ Journals 1514. Curiously the entries for 1509 and 1511, the 
earliest preserved, do not contain the formula. 

4 At the end of the first proxy book, commenced 1626 (p. 203), there 
is one proxy entered on 30th March, 1660—nearly a month before the 
Parliament met—and ten more between 23rd June and goth December, 
1660. ‘The next proxy book begins at February, 1663. 
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urging “No peace without Spain.” One reason for the 
defeat was that the Duke of Hamilton and the Earl of Mar had 
come down from Scotland with eight proxies of Scottish repre- 
sentative peers in their pockets; but during the recess, in 
September, the Queen had created the Duke of Hamilton 
Duke of Brandon in the peerage of Great Britain, and since 
his right thereupon to sit as a British peer and create a vacancy 
among the Scottish representatives was challenged, he and his 
colleague absented themselves on the first day. By the following 
morning the Government had got hold of the proxies and were 
confident of winning a division; but an attempt to reopen the 
question was ruled out of order. 

Another ministerial defeat some twenty years later illu- 
strates the way in which the Proxy Books of the House of Lords 
can make it possible to reconstruct lost division lists and correct 
or supplement contemporary accounts. 

On 24th May, 1733, Walpole’s Ministry was defeated in 
the House of Lords in connection with the South Sea 
Company on a tie of 75 votes to 75, the question being 
resolved in the negative according to the Lords’ rule praesu- 
mitur pro negante. Sir Thomas Robinson, M.P., writing to the 
Earl of Carlisle,! described this correctly as “‘the first question 
that has been lost by the Court in the House of Lords during 
the last two reigns, and in a very full house, and upon a known 
debate, and great pains taken.”’ The next trial of strength took 
place on 1st June,? and this the Ministry won by 75 to 70. 

Sir Thomas Robinson® explained that “the bishops to a 
man voted as they had done on the 24th of last month . . . the 
Dukes of St. Albans and Manchester, and Lords Sutherland, 
Harborough, Falmouth, Cornwallis and Onslow voted with 
the Court, five of them having voted on the contrary side on 
the 24th and two‘ did not vote at all that day. The Duke of 
Argyll went away half an hour before the division.” 

The historians have all accepted Sir Thomas’s account, and 

1H.M.C. xv Appx. VI, p. 117. 

* Not 2nd June, as stated in Parl. Hist. ix, 151. There was no division 
on 2nd June, as shown by the Lords’ Minutes and Lord Hervey (p. 206). 


$ Tbid. p. 120. 
‘i.e. Sutherland and Onslow. 
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connected it with Lord Hervey’s statement (Memoirs, i, 233) 
that “many lords were closeted, schooled and tampered with 
by the Ministers, some by the King and more by the Queen”. 
Yet Sir Thomas’s account is on the face of it defective and 
inaccurate, since it would give the Ministry a majority of 
thirteen and not five. 

The MS Minutes of the House of Lords show the voting to 
have been as follows: 

24th May ist June 


Ministry 
Present 57 57 
Proxy 18 18 
Total 75 75 
Opposition 
Present 48 45 
Proxy 27 25 
Total 75 70 
Total 
Present 105 102 
Proxy 45 43 
Total 150 145 


The attendance lists in the Journals show 105 lords present on 
24th May, who all voted, but 106 on 1st June, of whom there- 
fore four did not vote. One of these last was doubtless the Duke of 
Argyll; but three others must also have gone away before the call. 

The division list of those present and voting on 24th May is 
preserved (Parl. Hist. ix, 115-6), and agrees with the attend- 
ance list in the Journals. The division list for 1st June is not 
known to exist. The problem of what happened can however 
be largely solved by means of the Proxy Books of the House of 
Lords. These show 45 proxies in fact held by lords who 
were present on 24th May, and 27 of these were in 
the hands of lords whom the division list shows as voting with 
the Opposition. So far all is plain sailing. However, on 1st June 
they show 44 not 43 proxies held by lords who were present, 
and 1g of these, not 18, held by lords who had voted with 
the Ministry on 24th May. The remaining 25 are duly found 
in the hands of lords present and who had voted with the 
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Opposition on 24th May. It remains to reconcile the figures of 
lords present and voting. 

Of lords who had been present and had voted with the 
Ministry on 24th May, five were absent on 1st June: Lords 
Byron, Harrington and Walpole, and the Bishops of Chichester 
and Rochester,! the first and last named without leaving 
proxies. On the other hand, the Ministry gained two deserters 
from the Opposition (see below) and four lords who were 
absent on 24th May but present on ist June voted with the 
Ministry: the Duke of Rutland?, the Earl of Sutherland’, Lord 
Hobart? and Lord Onslow®. We have therefore one present vote 
and one proxy too many on the Ministerial side. It is a fair 
deduction that one of the four peers who left before the 
division was a Ministerial peer holding a proxy. 

Of lords who had been present on 24th May and had voted 
with the Opposition, two were absent on 1st June—Lords 
Masham and Cornwallis—but in compensation two were 
present on 1st June whose proxies had been held by Opposition 
lords on 24th May—the Earls of Scarsdale and Suffolk—and 
two other newcomers also voted with the Opposition—the 
Duke of Kingston* and Lord Percy. The Opposition therefore 
lost five supporters on 24th May—three, we know, by departure 
before the division, and the remaining two therefore by 
defection to the Ministerial ranks. One of those who left was 
the Duke of Argyll; the names of the other four are supplied by 
Sir Thomas’s account: the Dukes of St. Albans and Manchester, 
Lord Harborough and Lord Falmouth. One of the two 
“re-deserters” was probably Lord Falmouth, whom Hervey 
again reckoned as a Ministerial supporter at the beginning of 
1734°; which the other was, we cannot be sure. 

Thus in Sir Thomas Robinson’s account the names of those 





1 Sir Thomas Robinson is therefore inaccurate in his statement about 
the bishops. 

* Their proxies had been held by Ministerial supporters on 24th May. 

3 Teste Sir Thomas Robinson. 

* He was only 22, and had never sat before. 

5 Ilchester, Hervey and His Friends, p. 190. He describes him in the 
Memoirs (i. 188) as ‘“‘a blundering blockhead, who in the two most 
material questions spoke on one side and voted on the other’’. 
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whose action enabled the Ministry to prevail are correct; he is 
only inaccurate as to what that action was. Of the eight whom 
he mentions, three abstained, two changed sides and one stayed 
away. Between the two divisions of 24th May and 1st June both 
sides had been “‘whipping” hard and with about equal efficacy. 
“On the day” there were only two open defections; but three 
or four peers followed the example of the Duke of Argyll and 
moved on to the fence. It was sufficient to pull the Ministry 
through. The passage quoted by the historians from Lord 
Hervey refers to the period immediately before, not after, 
24th May. Of the period after, he merely says vaguely “the 
opposing lords . . . not content with their first conquest, aimed 
at extending it, and by that means lost part of the ground they 
had gained. They never carried a question after the first day 
(ie. 24th May), and by seasoning every one stronger and 
stronger, their numbers grew weaker and weaker, till on the 
last question (2nd June) . . . the re-desertion was so great that 
they did not dare to stand a division”’. 

For the following session of 1734 the Ministry “whipped” 
with such anxiety and vigour that Sir Robert Walpole himself 
wrote to the Earl of Carlisle in January to send him a proxy 
form, which in fact was returned duly completed. 

The fact that proxies could not be used in Committee often 
had tactical importance. In May 1767 when the Chatham- 
Grafton administration was under attack by the Bedfords and 
Grenvilles, the Ministry had a great superiority of proxies. On 
6th May, for example, the voting was 52 present and 19 proxy 
for the administration against 43 present and only 6 proxy for 
their opponents. On 22nd and 26th May, however, the Lords 
were in Committee and in order to escape defeat, the Ministry 
were obliged to use—in the Duke of Grafton’s own words— 
“the vote of two of the King’s brothers! and some lords brought 
down from their beds”. By this means the Ministry prevailed 
62 to 56 and 65 to 62. No doubt a defeat in Committee could 
have been reversed on Report by the use of proxies, but the 
effect would have been humiliating. 


‘ Gloucester and Cumberland. York abstained despite the King’s 
personal request to him to support the Ministry. 
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The incapacitation of George III in October 1810 raised 
a novel issue on the validity of proxies. Resolutions for a 
Regency Bill were introduced by Percival in December and 
reached the Lords on 4th January, 1811. As Lord Mulgrave 
said, ‘‘the turncoats were chiefly in the Lords”, and the 
Ministry lost their majority in that House by the defection of 
peers who anticipated that the future Regent and Sovereign 
would be thoroughly Whig. The resolutions were taken first in 
Committee, and at the outset the Opposition, whose object was 
to defeat the resolution withholding from the Regent the right 
to create peerages, carried by 105 to 102 an amendment 
omitting the words “‘subject to such limitations and exceptions 
as shall be provided” from the resolution declaring the Prince 
of Wales Regent. 

The next resolution was that relating to peerages. Lord 
Grenville made the blunder of attacking the exception in 
favour of military and naval services, believing that the 
Ministry would insist upon it and that, as it was absent from 
the resolutions he himself supported in 1788, he would regain 
self-consistency. To his astonishment, the Ministry withdrew 
the exception and he thus found himself obliged to support the 
amended resolution. Two other peers, Lords Ashburton and 
Auckland, inadvertently followed him, so that the Government 
were just able to carry the material limitation. 

When the resolutions were reported to the House, the 
question arose as to whether proxies could be admitted, seeing 
that they were grounded on “the permission of our Lord the 
King, that session granted’’. It was arguable that they lapsed 
on the incapacity of the Crown. The point arose on an Opposi- 
tion motion, when the fifth resolution was under discussion, to 
adjourn the debate. After the division had been called, and the 
votes of those present taken, the moment came for the tellers— 
who alone could speak during a division—to call for proxies. 
On this they disagreed, Lord Mulgrave calling for them but 
Lord Lauderdale, the Opposition teller, declaring that “no 
power on earth, no command of the House, should make him 
mark them”. The House was in a condition described by Lord 
Lonsdale next day as “‘a mere mob.” Somehow eventually, a 
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motion “that proxies be not used on this occasion”’ was carried 
by three, and the motion to adjourn was then put and carried 
at 5 a.m. “This, my dear citoyen”’, remarked Lord Stanhope to 
Lord Holland, as they walked out, “is rare fun. If I could often 
have such nights as these, I would live in the House of Lords: 
it is such high fun’’.? 

The ground had to be fought over again on the Bili itself. 
The Government attempted to clear the way on 23rd January 
with a resolution that proxies should be received, unless the 
contrary had been resolved in advance in any particular case. 
The Opposition unexpectedly moved to adjourn; four or five 
peers were still dining with the Marquess of Huntley, and the 
Earl of Westmorland (who held two proxies) and Lord Arden 
were late. The Government were beaten in consequence by 
two, but no objection was raised to the use of proxies then or 
thereafter, and the issue was allowed to drop. On Friday, 
25th January, the House was in committee on the Bill, and an 
amendment on the Royal Household was carried against the 
Government by 108 to 96. It was of the greatest moment to 
reverse this on Report, when proxies could be used. The Earl of 
Lonsdale took the opportunity to give his proxy and depart at 

.six the following morning to hunt with the Cottesmore. With 

the aid of proxies on 28th January the Committee’s decision 
on the Royal Household was reversed by 81 and 51 proxies to 
85 and 39 proxies, and the Bill restored to conformity with 
the Ministry’s proposals. 

The “splinter groups” which characterized the politics of 
the second and third decades of the nineteenth century liked, 
not unnaturally, to keep their proxies within their own circle. 
For example, on the indemnity Bill introduced in the Lords in 
February, 1818, to deal with the consequences of the suspen- 
sion of Habeas Corpus, the Grenvilles were supporting the 
Ministry. In preparation for the Third Reading the Duke of 
Buckingham sent his proxy to Lord Grenville, his uncle. Lord 
Grenville however already had two and had in fact been 
obliged to give up Lord Carrington’s, in order to take the Duke 
of Gloucester’s. Lord Grenville knew none “of our immediate 
1 Holland, Further Memoirs of the Whig Party, p. 80. 
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friends and connections” likely to attend and was unwilling 
just to give Buckingham’s proxy “to a decided Government 
man.”! In the event Lord Carrington attended in person— 
and used Lord Buckingham’s proxy himself. 

It occasionally happened that a question was decided by the 
use of proxies in an opposite sense to that in which it would 
have been decided by the peers present. This was not quite the 
case in the famous division on the Second Reading of the 
Second Reform Bill, which was passed by g in the early hours 
of 14th April, 1832, but amongst peers present the majority 
was only 2—128 to 126—the remaining 7 being due to proxies 
56 to 49. Lord John Russell’s administration in 1849-50, 
however, was actually dependent on proxies for a majority in 
the House of Lords. The Navigation Bill, for example, was only 
carried in May, 1849, because the Government, though in a 
minority of 14 amongst peers present (105 to 119), had 68 
proxies to the Opposition’s 44. One reason why a Government 
could generally rely in this period on a majority of proxies 
was illustrated when the Earl of Derby took office in 1852 by 
the clash between the Prime Minister and Lord Cowley, 
ambassador to France, “who accepted the post at Paris from 
the late Government on the express condition that it should not 
be a political appointment and he not bound to support them 
in the House of Lords.’’? He therefore declined to give his 
proxy to Derby, who urged “that he was placed in a very 
difficult position, not even knowing that he had a majority in 
the House of Lords” (Grenville 6, 358). 

The use of proxies was by this time declining. In the ten 
years 1830-39 they were called for 30 times, in the next ten, 
22 times, in the following ten years 19 times, and in the eight 
years 1860 to 1867 twice only. In that whole period of thirty- 
eight years, seven questions were decided by the proxies against 
the majority of lords present, the most notable being the last, 
in 1864, when a vote of censure on Palmerston’s policy in 


1 Buckingham, Court, ii. 234. Grenville’s other proxy was that of Lord 
Ashburton (Proxy Book for 1818). 

? His proxy had been used for the previous Government in the Pacifico 
division. 
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regard to Prussia and Denmark was carried by 177, including 
58 proxy, to 168, including 45 proxy. 

Nevertheless, the House of Lords felt that the public 
exaggerated and misunderstood the use of proxies and that it 
was a source of prejudice against them. The matter was raised 
on 20th June, 1867, by Lord Lyveden (Vernon Smith), and a 
select committee established to report on changes “for the 
better transaction of the business of the House.’’ The Lord 
Privy Seal, the Earl of Malmesbury, a member of the Com- 
mittee, was briefed by Disraeli with the quaint argument that 
M.P.’s are the proxies or proctors of the estate of the Commons 
and that therefore ‘“‘the Lords, in using proxies, possess and 
exercise the same privilege as the Commons, no more, and if 
it is not convenient for them to attend the meetings of their 
order, they have the right to choose their representatives.’”! 
The Committee however by a majority recommended that 
the use of proxies be discontinued by a standing order, which 
should require for its suspension twice the usual length of 
notice. A Standing Order (32A) was made accordingly in 
March, 1868, and has not since been suspended or revoked. 


1 Malmesbury 2, 372. 
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THE MAKING OF THE UNION OF 
SOUTH AFRICA 


by W. F. GutTERIDGE 


INCE 1948, and particularly since 8th March, 1951, when 
Ss“ bill to remove the Coloured voters in Cape Province 

from the common electoral roll was introduced in the 
House of Assembly, South Africa has been in a continuous 
state of constitutional crisis. As a legal issue this controversy 
may be said to have begun with the passing of the Statute of 
Westminster in 1931 which apparently established the 
sovereignty of the South African parliament within the Union, 
but the political bitterness which it has fomented amongst the 
white population might well be regarded as reflecting the 
failure of the compromise which brought the Union into being 
in 1910. The suggestion has even been made, though in the 
prevailing atmosphere it seems untimely, that a new National 
Convention, like that which met in 1908-9, should assemble to 
draw up a new constitution. 

The centrifugal tendency of South African society cannot 
be reasonably attributed to the constitution prescribed in the 
South Africa Act of 1909. The cleavages which exist, and 
existed then, are along lines of culture and race and have their 
roots in well-known historical events like the Abolition of 
Slavery, the Great Trek and the two Boer Wars. At a time 
when parliamentary democracy is being applied to societies in 
all stages of development and of all degrees of racial mixture, 
this not altogether successful attempt on the part of two races 
of European origin to come together in a community provides 
material for sombre reflection. Democracy in a homogeneous 
European community such as the United Kingdom is bound 
to be different in nature from the form which will prevail where 
one-fifth of the total population is in a position to enjoy all the 
political privileges. The difference is likely to be even more 
marked when there is a conscious attempt by one element to 
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revive in a country, which is for the time being a monarchy, 
political forms which essentially derive from an earlier 
republican age. Considerations such as these prompt an 
examination of the circumstances which made the Union 
possible in 1910 and of the sorts of constitutional compromise 
which were then made. Above all it is necessary to under- 
stand the light in which the two races and four provinces 
regarded the agreement from which the South African Act 
derived. 

There can be no doubt that the survival of parliamentary 
institutions in South Africa, whatever the future may hold, is 
an extraordinary tribute to their flexibility, nor can it be denied 
that the achievement of union within ten years of a grim war 
was remarkable. Nevertheless the optimism of British statesmen 
and men of affairs between 1902 and 1910 as to the ultimate 
outcome is difficult to justify. Admittedly Rhodes with the 
Afrikander Bond had taken many steps towards the creation of 
a genuine bi-racial political party, only to allow his work to be 
undone by the indiscretion of the Jameson Raid. He saw that 
only new political issues could mitigate racial jealousies and in 
this he was followed by Lord Milner who wrote “British and 
Dutch alike could, without loss of dignity, without any sacrifice 
of their several traditions, unite in loyal devotion to an empire- 
state, in which Great Britain and South Africa would be 
partners, and could work cordially together for the good of 
South Africa as a member of that great whole’’. 

While, after the Treaty of Vereeniging, some elements of 
United Kingdom opinion viewed the possibility of recreating 
the Boer republics as a desirable step towards the disintegration 
of the Empire, Milner was already working on lines designed 
to end in the attainment of a British South Africa. He wanted 
to suspend the Cape Constitution in order to clear the way for 
the equality of status which he rightly regarded as a necessary 
prerequisite to closer association. He was chary of responsible 
government because he wished to avoid the danger of admitting 
an unreconciled Boer majority to power in the Transvaal. He 
earnestly desired to see the ascendancy of the British element 
in South Africa assured and he saw “equal rights” as the means 
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to this end. In this he had the support of Chamberlain and the 
Imperial government. 

That there was likely to be an Afrikaner reaction or 
response to such a policy, the existence of which it cannot have 
been difficult for a critic to adduce, seems to have escaped the 
notice of those who found themselves involved in the develop- 
ing situation. The late Mr. L. S. Amery, for instance, writing 
in 1909 in Vol. VI of The Times History of the War in South Africa, 
said of the Treaty of Vereeniging that “the terms imposed— 
terms as magnaminous as they were uncompromising—left no 
fuel for fresh hatred to feed upon”’, but there were undoubtedly 
many of those on whom it was imposed to whom it seemed an 
intolerable humiliation. In the same volume Mr. Amery wrote: 
“The Boers became accustomed to their position within the 
Empire, familiar with its constitutional framework, and 
responsive to the attraction of its party system”. There was, he 
said, the probability that “‘the intense racial cohesion of the 
Dutch will weaken”. But the appearance in the Transvaal in 
the first days of 1905 of a new political party bent on “the 
organization of a specific population for a political purpose”’ 
and with the evocative title of ““Het Volk” (The People) was 
a sign that Boer nationalism, so far from being a spent force, 
was likely to mount in strength. Admittedly the party was 
based on an acceptance of the terms of Vereeniging and of the 
British flag, but it was accompanied by intense cultural 
assertiveness on the part of those who supported it—an 
assertiveness which expressed itself in the cultivation of the 
Afrikaans language which was not yet firmly established, 
except as a dialect. But the immediate effect of General Botha’s 
acceptance, in the founding of the party, of British institutions 
was to make easier the route to union. 

There had for many years been a wide recognition of the 
need for union on geographical and therefore on economic 
grounds. In 1858 Sir George Grey, as Governor of the Cape, 
had received a petition to this end from the burghers of the 
Orange Free State who asked for a “‘compact union” or federa- 
tion with the Cape and Natal because “‘unless the Orange Free 
State is allied in general union with our parent colony, it never 
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will enjoy the blessings of peace and prosperity”. By 1903 a 
complete customs union was in existence, though it did not 
function smoothly and railway charges, in particular, caused 
friction. Defence, and the problem of conflicting native policies, 
which was brought to a head by the Zulu rebellion in Natal 
in 1906, predisposed public opinion, both Dutch and British, 
in favour of union. The industrial and mining concerns were 
convinced of the advantages on financial and economic 
grounds, though as a province Transvaal had more to give to 
than to gain from union in this respect. 

A number of factors, in the event, combined to make con- 
sideration of a union constitution possible. It was clear that the 
role of the imperial government would have to be a limited 
one, and that the initiative must be taken by the colonies 
through their own representatives. A new party in the Orange 
River Colony, ‘““Orangia Unie”, made a contribution similar 
to that of ‘“‘Het Volk” in the Transvaal and at the same time 
the Afrikander Bond at the Cape was reconstituted by Hofmeyr 
as the South African party. The comparative failure of Milner’s 
land settlement policy for British immigrants in the former 
Republics proved a reassurance to Afrikaner suspicions, but 
when he prevailed on the Colonial Office to grant representa- 
tive government to the Transvaal, Milner encountered a storm 
of protest from many quarters. The so-called Lyttelton Consti- 
tution was intended to delay full self-government until the 
British element in the Transvaal should be more firmly 
entrenched, and gave the elected members no authority “where 
vital Imperial interests are concerned”. It was replaced within 
a year when the Campbell-Bannerman government with its 
“‘pro-Boer”’ associations granted full responsible government 
to the Transvaal and later to the Orange River Colony. Botha 
and Smuts came to power in the former colony, while Abraham 
Fischer, Generals Hertzog and de Wet became ministers 
in the other. The defeated generals thus had the political 
power. 

This was according to view, “a magnificent venture of 
faith” (Jan. H. Hofmeyr) on the part of the new Liberal 


Government, “‘the most reckless experiment ever tried in the 
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development of a great colonial policy” (Balfour), or the work 
of a House of Commons, “rich in inexperienced idealists” 
(R. C. K. Ensor). Whatever the verdict, these steps provided 
the only basis—that of equality of status between the colonies— 
on which union or federation might be negotiated. It was 
possible in these circumstances for Lord Selborne, who had 
succeeded Milner as High Commissioner, to draw the attention 
of South Africa to the desirability of union by embodying a 
brilliant statement of the case drawn up by a committee— 
under the chairmanship of the late Mr. Lionel Curtis—in a 
memorandum of his own containing “‘a review of the present 
mutual relations of the British South African colonies”. The 
National Convention of 1908-9 was the logical outcome, 
though it needed an emphatic statement by the Inter-Colonial 
Conference on Customs and Railways at Pretoria in May, 1908, 
that its problems were insoluble without political union finally 
to bring it about. 

For all its remarkable achievements the debate in the 
National Convention was a scarcely concealed struggle for 
sovereignty on the part of the two races, each seeking to provide 
safeguards for its own interests and perhaps to weight the draft 
constitution in its favour. Botha and Smuts were the principal 
architects of conciliation, but in achieving what they did they 
seem to have under-estimated the sense of cultural inferiority 
prevailing amongst their Afrikaner countrymen, who did not 
yet feel confident of their ability to uphold an agreement with 
the British on equal terms. It was the inspiration and enthusiasm 
of these two Boer leaders more than any others which achieved 
the union, but which at the same time started the reaction 
which led to the birth of the modern Nationalist party. 

In the National Convention federation as the obvious 
alternative to union was rejected, largely on the grounds that 
it would encourage particularism and thereby discourage a 
sense of national community. It is ironic to reflect that in 
recent years Dr. Malan has said that this sense could only now 
be created if South Africa were to leave the Commonwealth as 
a Republic, thus severing the attachment of those of British 
blood with the mother country. However that may be, the 











218 PARLIAMENTARY AFFAIRS 


initial predisposition of the Convention was towards a federal 
constitution. The Transvaal, for instance, with reserves of 
wealth, resented the possibility of having to balance the budgets 
of the other colonies, while they in their turn feared the possibly 
resultant domination of the Transvaal. The two smaller colonies 
also feared the political power of the two larger colonies under 
a unitary constitution. Natal, especially, with its peculiarly 
English culture and traditions, feared the imposition of the 
Dutch language, while the Orange Free State only accepted 
union on being guaranteed equal representation in the Senate 
and a minimum number of seats in the assembly for the first 
ten years. The intellectual leadership for the rejection of federa- 
tion came from General Smuts. Unlike the Australian leaders 
of fifteen years before he did not accept American federalism 
as a satisfactory pattern. He regarded the sovereign power as 
being too dispersed in such a constitution. At the same time he 
strongly supported some sort of provincial devolution. All 
formal federal systems, he suggested, emphasized differences 
of race and religion and of such strife South Africa, he felt, had 
had enough. In this view he was supported by the president of 
the Convention, Sir Henry de Villiers, who had recently 
returned from a visit to Canada. “In Quebec’’, de Villiers 
wrote, “the result has been to establish a distinctly French 
province without any prospect of its being ever merged into a 
Canadian as distinguished from a purely French nation”. 
What he clearly had in mind was the prospect of the English in 
Natal retaining their independence against the Dutch majority. 
The rejection of federation in these circumstances, was contrary 
to the immediate British interest and as clear an indication as 
any that this was still a struggle for racial ascendancy. 

The Prime Minister of Natal, Sir Frederick Moor, resisted 
union to the end, but with none of the desperation that would 
have characterized the actions of the French Canadians in 
similar circumstances. When a referendum was held in the 
Colony, a majority declared their willingness to accept a 
unitary constitution. They were apparently prepared to rely 
on a complicated system of provincial government for their 
safeguards against minor encroachments. At the same time, 
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they were very conscious that the link with the Imperial 
Government remained and that it would rally to their aid if 
their freedom and cultural identity were threatened. The 
prospect of rescue from this quarter was of-course removed by 
the Statute of Westminster, and this erasure largely accounts 
for the vague threats of Natal’s secession from the Union which 
have been a response to the tampering with the “entrenched 
clauses” in recent years. 

The desire for strength and Natal’s insistence on the recog- 
nition of her particularist interests produced in the end a con- 
stitution which in its working has proved quasi-federal. There 
have been several periods when hostility between the Union 
Government and the substantial English enclaves has been 
most marked. The system of provincial government was written 
into the Constitution to mitigate such cleavages and its general 
lack of success is an indication of the over-optimism and 
enthusiasm of the National Convention, many of the members 
of which thought that it was only a temporary system waiting 
on the growth of genuine national feeling. But R. H. Brand 
(now Lord Brand) who was secretary to the Transvaal delegates 
said at the time that “institutions when once they have been 
brought into being have a knack of refusing to disappear”’. The 
Convention sought to thwart the development of party political 
controversy in the provincial councils and especially in the 
Executive Committee which consists of the Administrator 
appointed by the Union Government and four other members 
elected by the Provincial Council. Where one of the subjects 
under discussion was to be education in a bi-lingual community, 
it was inevitable that this anti-political contrivance should 
prove ineffective and, in fact, in 1954 the Nationalist party 
fought the provincial council elections on the issue of the 
Coloured Vote in order to secure indirectly increased repre- 
sentation in the Senate. The allocation of power to the pro- 
vincial governments was not sufficiently clearly defined and 
there has been increasing friction between them and the Union 
government; the gradual development of administrative vested 
interests, which is inevitable in these circumstances, has made 
major reform difficult to effect. The size of the country dictated 
G 
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to the National Convention some proposal for devolution and 
on the available evidence it could be argued that South Africa 
ought to have been a federation: alternatively the inefficiencies 
and administrative duplications which have arisen from the 
compromise system are regarded by some as a reasonable price 
to pay for just the right degree of local autonomy to meet a 
definite democratic need. 

In no field, however, did the National Convention carry 
compromise so far as in the matter of native policy, for in this 
case it was the compromise of no decision. The debates on the 
subject were bitter and revealing. In the Cape at the time 
nearly 23,000 native and coloured persons had the vote on a 
property and wage qualification out of a total of 152,000 
electors. In Natal only 200 non-Europeans out of 22,000 
qualified: the Transvaal and the Orange River Colony allowed 
European manhood suffrage and no other qualification. Thus 
were the traditionally liberal ideas of the Cape brought por- 
tentously into conflict with the views of the former Boer 
republics who had never recognized the possibility of even 
European-Coloured equality “whether in Church or State”. 
General Smuts representing the Transvaal said that opinions 
even in the Cape differed as to the results of the experiment of 
granting the franchise to the native and he thought this was a 
problem they should leave for a future solution. With this Mr. 
Abraham Fischer (Orange River Colony) agreed, though he 
insisted that the Union Parliament when it came into being 
must devise a uniform native policy applicable to the whole of 
South Africa. Mr. Sauer, the Cape delegate, was firmly in 
favour of equal rights—“‘a great principle never yet shown to 
have failed in the history of the world would be a safe principle 
for South Africa to adopt at this great moment of her life”. 
Political equality for all races was, he said, essential for a 
contented country. Though he did not want natives to be able 
to legislate for white men, Sir Frederick Moor insisted that the 
Natal people wanted a settlement at once. The Colonies could 
not, however, even agree on a uniform white franchise: each 
province was to continue with its own system, except that the 
right, never yet realized, of non-Europeans in the Cape to be 





rT wweeTF fH 


rT hw OVO KY OO OF AO 





THE MAKING OF THE UNION OF SOUTH AFRICA 221 


elected to Parliament was removed. The Cape delegates yielded 
on this point in order to preserve the franchise for their non- 
Europeans—a provision which was entrenched in the constitu- 
tion and could only be removed by a two-thirds majority of 
both Houses of Parliament sitting together. At this stage in the 
discussion the Liberal Government in Britain began to realize 
some of the limitations involved from their point of view in 
recognizing the aspirations of Afrikaner nationalism. Two 
points are clear from a speech made by the Colonial Secretary, 
the Earl of Crewe, in the House of Lords on 27th July, 1909. 
One is that the British Government would have liked to inter- 
vene on the franchise issue and the other is the certainty that 
they did not. Intervention might, he suggested, wreck “a 
delicately balanced compromise between themselves” and 
destroy the prospect of Union altogether. The Cape Coloured 
franchise like the other surviving entrenched provision con- 
cerning language was the result not of British imposition as has 
in recent years occasionally been claimed, but of compromise 
within the National Convention. This compromise made the 
union possible but at the same time created that “disunity in 
the pattern of political representation”? which has proved the 
source of so much bitter contention. 

Of all the delicate structure of checks and balances which 
the National Convention devised, the Senate, to which the 
present government have turned their attention, is the most 
intricate. Its purpose is, as is the case generally in federal states, 
to protect minorities. Equal representation for each province 
provided at the time a means of quieting the qualms of Natal 
and the Orange River Colony. Here again, as with the pro- 
vincial arrangements, the unachieved intention was the free- 
dom of the second chamber from partisanship. At the same 
time it provided a channel for the expression of minority or 
otherwise unrepresented opinion, especially that of the natives 
through specially appointed Senators. It was, as constituted, 
never likely to perform an important role in the political life 
of South Africa and it has incurred opprobrium only by reason 
of its failure to provide the Government with the two-thirds 
majority of the total of members of both houses which is 
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necessary under Section 152 to amend the entrenched clauses 
of the South Africa Act. 

There are many other evidences of compromise in the 
South Africa Act itself, but the questions of union or federation, 
of the provincial system, of the franchise and of the status of the 
second chamber are sufficient to indicate the connection 
between the negotiations of 1908-9 and the subsequent history 
of the Union. There was generated at that time what has been 
called a “Convention spirit” of tolerance and conciliation 
which made union possible but which at the same time con- 
cealed the rifts in opinion and left them to re-emerge later. In 
the case of the Afrikaner leaders, they may well have gone 
further in committee than their supporters would readily have 
accepted if they had known all the details of the negotiations. 
In any case prolonged discussions were bound to bring into 
play the personal sympathies and respect which developed 
between the men representing the different groups. Two 
procedural facts are, however, worth while bearing in mind. 
One is the enormous advantage which the Transvaal delega- 
tion undoubtedly secured by coming to the Convention with a 
draft constitution from the pen of General Smuts ready to be 
produced. The other is that, on the advice of, amongst others, 
Sir Henry de Villiers, it was not considered legally possible to 
bring the constitution into being without the intervention of 
the Imperial Parliament. The passing of the South Africa Act 
at Westminster, which may well not have been a necessary 
process, has enabled the constitution to be criticized in general 
terms and in detail as the work of a foreign parliament. 

Many difficulties were experienced in putting the constitu- 
tion into operation. The linguistic and educational provisions 
in particular necessitated endless minor but painful adjust- 
ments. But by far the gravest difficulties were caused by the 
fact that the provisions of the South Africa Act assumed a more 
than passing acquaintance with and experience of cabinet 
government as operated under the British Constitution. In fact, 
only in the Cape had that form prevailed for any substantial 
period. Natal’s experience of responsible government was 
relatively brief and to those who came from the other two 
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provinces the non-party system which had prevailed in the 
republics was far more familiar. (The Provincial Executive 
Committees, in that they are not strictly responsible to the 
Councils, have, indeed, tended to perpetuate this system.) In 
some cases, notably that of General Smuts, a great enthusiasm 
for British parliamentary institutions soon developed, but in 
others a certain lack of sympathy with this mode of government 
has persisted and, in the context of an intimidating native 
problem, has at times resulted in actions which appear in more 
than the legal sense unconstitutional. 
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PUBLIC AND PARLIAMENT IN W. GERMANY 
by Guy HapLey 


HE development and maintenance of a healthy German 

parliamentary system is clearly an essential safeguard 

against any revival of dictatorship in Germany, which 
has caused so much suffering in recent memory. Parliament 
requires, in turn, a solid basis of public interest and support. 
The Germans have had only ten years of parliamentary 
government, since the war ended, and millions of them grew 
up under Hitler. How far has the idea of democratic rule 
“caught on” in Germany today? This question must affect 
people in other European lands, as well as the Germans them- 
selves. 

There are, of course, two Assemblies in this post-war 
Germany. One is the East German Communist Assembly, 
sitting in East Berlin. The other is the Federal German 
Parliament in Bonn, in Western Germany. The East German 
body consists of carefully chosen deputies who meet at 
intervals to approve, unanimously, the decisions of the East 
German Communist leaders. The Federal German Parliament 
is returned by free elections, it contains several different 
parties, and it provides the supreme challenge of a vigorous 
and vocal opposition. For these reasons, the Federal German 
Parliament in Bonn claims to be the only genuinely democratic 
Assembly which can speak for all Germans, barring a small 
Communist minority, and it is this Parliament in Bonn with 
which we are here concerned. 

It is a Parliament with two chambers, namely the Bundesrat, 
or upper house, and the Bundestag, the lower house. Of these, 
the Bundestag is by far the more powerful. Its members are 
elected for a term of four years from all parts of the federal 
republic, whereas the Bundesrat, or upper house, contains 
only some fifty members appointed by the provincial, or state, 
governments to protect the interests of the states in Parlia- 
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ment against any encroachment by the central government. 
The lower house, representing the federation as a whole, has 
powers over branches of federal policy, such as foreign policy 
and defence, but the constitution reserves to the states all 
powers not specifically assigned to the federation, of which the 
most notable are police services and education. Laws affecting 
state rights must be approved by the Bundesrat, as well as the 
Bundestag, the most important examples being laws dealing 
with taxation and the allocation of tax revenue. The Bundesrat, 
or upper house, may also protest against laws which do not 
require its approval, but such protests can be over-ruled by the 
lower house. If the upper house feels that the Government, or 
the lower house, is unduly interfering in regional affairs, it can 
appeal to the Constitutional Court. It will be noted that, 
whereas the Lords and Commons in Britain both have a 
national character, the Federal German Parliament still 
perpetuates the federative principle dating back to the creation 
of modern Germany under Bismarck. 

The importance of mobilizing public interest and support 
for the work of Parliament is appreciated in Bonn. There is a 
weekly paper, called Das Parlament, which is designed for this 
end. Sponsored by an official, but non-partisan, department 
in the Ministry of the Interior, and supported by public funds, 
it runs to eight pages and a supplement. It costs the modest 
sum of sixpence and carries no advertising. The consequent 
loss of revenue is largely offset by the fact that the contents 
involve little payment of fees. They are mostly reproductions 
of Government statements and parliamentary speeches giving 
different party views. A photograph of the minister or deputy 
concerned is given in each case, with his name and party. 

There is no editorial comment and the journal takes no 
responsibility for the opinions expressed. Das Parlament aims at 
presenting a true picture of the chief debates, by reprinting the 
words actually spoken. It also notes the applause and inter- 
ruptions; as, for example, in a recent issue, when a speaker 
who rashly began by saying: ‘‘Ladies and gentlemen, just one 
word’’, was met with a cry of: ‘““You’ve had it already”’. 

In this same issue, the front-page headline reads: “In the 
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public interest, the Bundesrat favours a reduction of legislation”. 
There follows a speech by the President of the upper house, 
pointing out that, in the preceding year, the Bundesrat had 
received 102 draft laws and 166 decrees from the government, 
as well as 138 draft laws from the lower house. He considers 
that this does not allow proper time for the examination of new 
laws, and he suggests that the work of public authorities and 
the courts may be drowned in a spate of laws and decrees. 
The President is careful to reaffirm, however, the rights 
enjoyed by the upper house in the framing of new legislation. 
A wide variety of subjects is covered by the other speeches 
reproduced in this same issue of Das Parlament; the cost of 
living, budget problems, rates of pay for volunteers enlisting 
in the new West German army, the selection of referees for 
labour tribunals, a new law on hotels, and the reconstruction of 
German shipping. On this last topic, the Minister of Transport 
told the lower house that priority had been given to restoring 
German merchant navy tonnage lost during the war. He 
estimated that, by the end of this year, federal Germany 
would possess three million tons of shipping, compared with 
just over four million tons in 1939. The Minister went on to 
express the Government’s opinion that the flow of passenger 
traffic to and from Europe, across the North Atlantic, was 
likely to show a further increase, and its belief that, despite 
new technical advances in aviation, the Atlantic liner would 
still retain its public. He listed the advantages of renewed 
German participation in this traffic, but added that Govern- 
ment policy was to leave the production of modern passenger- 
carrying vessels, as well as cargo ships, to private initiative. 
Das Parlament does not limit its pages entirely to parlia- 
mentary proceedings, although these take first place. In this 
issue of 12th October, it reprints a foreign policy statement by 
the President of Switzerland, in which he reviews the improved 
international situation, notes with satisfaction that the great 
powers have recognized the utility of neutrality for Austria, 
and says that Switzerland will maintain her own neutral policy. 
Another page is devoted to a report on the recent international 
congress in Milan on freedom of culture. In the supplement, 
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two outside articles are reprinted, one discussing “‘technocracy” 
as the heir to capitalism, and the other advocating social order 
through teamwork. 

Das Parlament claims a circulation of 40,000, but this 
includes copies taken by members of Parliament in Bonn, 
Government offices and libraries. The number sold to the 
ordinary public is certainly smaller. This journal does repre- 
sent, however, a serious and interesting effort to engage public 
attention. The press office of the Bonn Parliament also points 
out that, since 1951, no less than 2} million people have 
actually visited the parliament buildings, a modern palace of 
glass and steel on the banks of the Rhine. A large proportion 
of these visitors come as tourists and content themselves with a 
cursory look round, but three-quarters of those who stay to 
follow a debate are young people in their teens. A special effort 
is made to interest the rising generation in the work of Parlia- 
ment. The press office has a small fund which is used to assist 
visits by school-children and students from all over the Federal 
German Republic, and which helps to pay their travel expenses. 
They are taken into a debate in groups and are afterwards 
introduced to their own members of Parliament, or to parlia- 
mentary officials, who answer their questions. 

Many of these young Germans arrive expecting members 
of Parliament to listen to speeches with the same decorum 
observed in the class-room, and they are sometimes shocked 
by the apparently casual atmosphere, the interruptions, and 
the number of empty benches during a dull debate. The idea 
that there can be order and method behind this easy-going 
exterior is not always understandable to the German mind. 

Parliamentary officials in Bonn also have to reckon with the 
possibilities of radio and television, and its mixture of risks and 
opportunities. Broadcast or televised coverage of parlia- 
mentary proceedings is an accepted thing in Western Germany, 
subject only to obtaining permission from the presiding com- 
mittee of the House. This has seldom, if ever, been refused. 
Live broadcasts and television pictures are regularly trans- 
mitted from Parliament on major occasions, such as the recent 
statement by the Federal German Chancellor, Dr. Adenauer, 
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on his return from Moscow. Indeed, one reason for encouraging 
people to visit Parliament is that, when they are back at home 
and switch on radio or television reports on the proceedings, 
they start off with a much clearer idea of what is happening. 
Among the deputies themselves, opinions are divided as to the 
relative merits, or demerits, of allowing the microphone and 
the television camera into the chamber. Some argue that it 
makes speakers play to the gallery and wastes time, but a 
number of the more experienced politicians say that they forget 
all about these particular strangers a minute or two after they 
begin to speak. Television in Western Germany is spreading 
rapidly, and in estimating its effect on public interest in 
Parliament, one should perhaps bear in mind the comparative 
novelty of Parliament itself to most Germans, as well as the 
novelty of television. 

The radio stations quite often make recordings in Parlia- 
ment which they use for an evening report on an important 
debate. One of the main networks, the Nord-West Deutscher 
Rundfunk, broadcasts a weekly ten-minute discussion between 
members of different parties, a fortnightly survey of Parlia- 
ment, and another fortnightly exchange of party views. All 
radio stations allot time to the various parties before elections 
or party conferences. These programmes are entirely organized 
by the radio networks, but on a basis of political impartiality, 
and this is strengthened by the fact that the parties are repre- 
sented on the boards of management. As yet, there is no com- 
mercial broadcasting or television in the Federal Republic. 

The West German press devotes much space to serious 
reporting of Parliament, and this is spread over a larger number 
of papers than is the case in Britain. But the Parliament in 
Bonn has not yet had time to become the traditional focus of 
public life which the House of Commons is in London. Nor 
is there yet the informal spirit of personal friendship between 
political foes which so often exists in Westminster. It is very 
difficult to judge the effects which the parliamentary system 
has so far made on the man in the street. The ordinary German 
has had ten hard years since the war, and his domestic prob- 
lems have not left him much time for following public affairs. 
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His natural tendency to accept discipline under a firm hand 
was strengthened under Hitler, but for the time being, at least, 
there is a reaction towards personal freedom. Today, more- 
over, Federal Germany is on a full tide of economic expansion, 
the factories have been rebuilt with the latest equipment, and 
unemployment is down to its lowest post-war figure. There is 
an abundance of goods in the shops, and although there are 
still wide extremes of wealth and poverty, the first cravings to 
satisfy material needs have partly been appeased. At the same 
time, the generation now passing through West German 
universities is probably taking a more serious and intelligent 
interest in current affairs, both at home and abroad, than 
German youth has ever done before. One result of these trends, 
if they continue, may well be a steadily growing public interest 
in the work of the Federal German Parliament. 
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THE WHIP IN HISTORY 


by Deryck ABEL 


OVERNMENT Whips, led by the Patronage Secre- 
(GG=: otherwise styled the Parliamentary Secretary to 

the Treasury, exercise six distinctive but interlocking 
functions. First, they ““make” a House. Secondly, they “keep” 
a House to vote supply, and the usage of a quorum of forty 
dates from 1640. Thirdly, they “‘cheer the Minister’’. Fourthly, 
they furnish the only regularly constituted party organization 
within the House of Commons. Fifthly, they facilitate and 
execute plans, devised by the Leader of the House, in fulfilment 
of his own specific duty, for the expeditious despatch of Govern- 
ment business. This procedure was, indeed, well-established by 
the time of the First Reform Act of 1832, when Althorp was 
Leader of the House, and Lord John Russell the Leader-desig- 
nate, who was later to be confirmed in the succession during 
the Melbourne and Aberdeen Ministries. Sixthly, it is the Chief 
Whip who draws up the sessional programme of parliamentary 
business for the approbation of the Home Affairs Committee of 
the Cabinet and of the Cabinet itself. 

In a pregnant and oft-quoted comment on party pressure 
in his Popular Government, a comment which applies with equal 
force to the pressure of the Whips, the great Sir Henry Maine 
asserted, ‘“The difficulty which Englishmen in particular feel 
about it is very like that which men once experienced when 
they were told that air had weight. It enveloped them so evenly 
and pressed on them so equally, that the assertion seemed 
incredible”. Such a view might have commanded pretty 
general approval in the parliamentary conditions of a century 
ago. With the ever-accelerating tempo of the mechanization of 
politics and political ideas during the past thirty years, Maine’s 
interpretation would hardly win acceptance today among men 
and women of independent mind. His view would, indeed, be 
vigorously rebutted by the type of elector—albeit a minority— 
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who interprets a party structure rather as a vehicle for ideas 
than as a disagreeable but inevitable conglomeration of 
mechanical spare-parts. A speech of Sir Archibald Sinclair 
(now Viscount Thurso) on the famous Prayer Book Measure 
epitomizes this attitude. “I think that by common consent one 
of the most effective debates was the debate on the Prayer Book 
Measure’’, averred Sir Archibald, ‘‘and that was due to two 
things: first of all, the House addressed itself to a broad issue 
of principle, and, secondly, we had a free vote, and every 
member who made a speech knew that his speech might 
actually influence votes and decide the issue; and the speeches 
were listened to, with, I think, greater attention and by a more 
crowded House than I have ever seen, though the debate went 
on over two days’. By 1928, such an event had become rare 
and quite exceptional; in bygone days, it had been the natural 
order. But it would hardly have been the species of order to 
commend itself to a Margesson or an Eyres-Monsell. 

The term ‘‘Whip”’ is relatively modern. In 1769, Edmund 
Burke used it in describing the Ministry’s despatch of emissaries 
to Paris and to the North to induce its friends to hasten to 
Westminster. A Political Dictionary of 1792, cited by Mr. 
Herbert Morrison in Government and Parliament, defined a 
“whipper-in”’, itself a term adapted from the hunting-field, as 
“‘a fellow that sends for Members to carry a question when the 
Minister is hard-run’’. Sir Charles Petrie, in an illuminating 
book on The Carlton Club, has alluded to a Club minute of 
1837 reporting a request for an interview on the subject of an 
election for the Tower Hamlets and its reference to Bonham, 
the Opposition Chief Whip. Five years after the birth of that 
Club, the Conservative Chief Whip was already the controlling 
influence in the Club’s politics, and, through the medium of its 
own Political Committee, the Club had forthwith become the 
headquarters of the Whips. Two years before the split over 
Corn Law Repeal, Disraeli was refused the Conservative Whip 
in 1844 because he had criticized Sir Robert Peel’s Servian and 
Irish policies. The Shorter Oxford English Dictionary takes its 
examples of the word from sources as late as 1828 and 1853. It 
likewise invokes an 1879 source for the use of the form indica- 
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ting the written document posted by Chief Whips on Fridays 
to rally their followers. 

There could hardly be a sharper political contrast than 
between mid-eighteenth century parliamentary life, depicted, 
for example, in the pages of Professor Namier’s The Structure of 
Politics at the Accession of George III and that of a century or more 
later which inspired some of Lowell’s finest chapters in his 
classic Government of England. In 1760, the Whips as understood 
in later times were superfluous because they were irrelevant. 
The Treasury commanded powerful means of inducement and 
persuasion. Patronage was its instrument; it kept the First Lord 
of the Treasury in office; “‘King’s Friends’”—the “Treasury 
Jesuits” —maintained a majority for him while Parliament was 
in session. During the two periods of his Premiership, from 
March 1754 to November 1756, and from July 1757 to May 
1762, the Duke of Newcastle dispensed £291,000 in secret 
service money. Professor Namier has calculated that “friends 
of friends to the Government” received some £40,000, pensions 
to M.P.s totalled £68,000, and £55,000 was expended on 
elections and in the constituencies. Small wonder that party- 
structures, in the modern sense, were unknown in the earlier 
years of George III. In any event, nearly 300 members of 
Parliament were wholly outside any potential party alignment, 
for there were well over 150 placemen dependent on Treasury 
patronage and more than 100 country gentlemen—the true 
Independents—who never sought office and would have 
refused had it been offered. And parliamentary ‘“Indepen- 
dency” was, in the modern sense, whipless. Then there were 
something like half-a-dozen groupings pivoted on the so-called 
“oligarchy” and its alleged policy of keeping the King in 
bondage. Had the British House of Commons adopted the 
amphitheatrical seating of Continental Chambers, these group- 
ings would at least have looked like parties. Again, had he 
lasted longer, a Prime Minister of Lord Shelburne’s supreme 
intellectual quality and prescience could, had he willed it so, 
have anticipated something like the nineteenth-century party 
forms. But that is speculation. At Berkeley Square, his intelli- 
gence service was as efficient as that of any Chief Whip, and 
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George Rose, no mean authority on patronage or intelligence, 
indicted Shelburne’s “‘habit of listening to every tale-bearer 
who would give him intelligence or news of any sort”. The 
infamous Coalition of “Reynard” and “Boreas” destroyed both 
Shelburne’s aspirations and his public career. 

Despite Burke and Economical Reform, party unity, 
throughout the long reign of George III and the ten-year 
Regency, was forged in the steel of patronage. A series of 
works—all but complete—on the Patronage Secretaries of the 
Treasury during this period serve to illustrate and reinforce 
the theme. They are The Jenkinson Papers, The Robinson 
Papers (Camden Miscellany Series), The Letters and Diaries 
of George Rose, and The Correspondence of Charles Arbuthnot 
(edited for the Royal Historical Society by Professor Arthur 
Aspinall). And thence the kaleidoscope turns, the panorama 
changes, but the Whips are with us still. 

Lawrence Lowell, in The Government of England, marshalled 
four arguments which afforded the most decisive evidence of 
the growth of the power of the Whips and the parliamentary 
party machine in the reigns of William IV and Victoria. First, 
he supplied figures to show that in 1836, in twenty-two 
divisions of every hundred, the two major parties cast party 
votes on opposite sides. The figures in 1850, 1860, 1871 and 1881 
were respectively fifteen, six, thirty-five and forty-seven. But 
by 1894 and 1899, the number had risen as high as seventy-six 
and sixty-nine. Secondly, he demonstrated that the occasions 
when neither side of the House cast a party vote confirmed the 
first argument. Here the percentages were 25.97 in 1836 and 
50.19 (a tremendous forward leap) in 1860, a year which 
represented the high-water mark in an era when a government 
might be saved by its opponents from temporary defections 
among its nominal supporters. They fell to 4.13 per cent. in 
1894 and a mere 2.28 per cent. in 1899. Thirdly, a majority of 
the party in power actually went into the lobby in defiance of 
its own Government Whips four times in 1836, twelve times in 
1850, thrice in 1860, and eight times in 1871. This phenomenon 
twice occurred in 1894—but, in 1899, not at all. Fourthly, the 
most specific of tests, the proportion of divisions in which the 
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Government Whips were tellers increased, with steadily 
gathering momentum, from well below one-half in 1836 to 
approximately nine-tenths in 1894 and 1899. The fifties and 
sixties were glorious years for those who favoured independence 
in Parliament. A number of factors contributed to this climate 
in public affairs. The Whigs and Radicals were seldom a 
concerted and homogeneous unit. The Protectionists under 
Lord George Bentinck, Derby and Disraeli were always a 
minority between 1846 and 1874. There was ample sparring- 
room for Russell, the old-time Whig, and Palmerston, the 
erstwhile Canningite Tory, who succeeded each other in the 
Premieiship of Whig-Liberal Administrations. After 1846, 
the Peelites moved, albeit imperceptibly, towards the Liberal 
benches, and, in particular, towards their Front Bench, but the 
process took thirteen years, for the new Liberal Party—the 
historic confederation of Whigs and Radicals, Cobdenites and 
Peelites—can be conveniently dated from 1859. As Lowell has 
indicated, there is a place—and a very substantial one—in a 
parliamentary régime founded upon a small and relatively 
highly educated electorate for the finer shades of political 
opinion. On the other hand, Anglo-Saxon democracy, unlike 
French or Welsh democracy, prefers broad contrasts. (At least 
it seems to do so within the framework of the present voting 
system. Under the single transferable vote,. things doubtless 
would be otherwise.) The year 1868 heralded the “‘golden age 
of Liberalism, when its principles could be worked out without 
too much regard to exigencies of party warfare”. From the 
viewpoint, however, of the resistance to the discipline of the 
Whips, the aura was surely somewhat more golden before 
1868 than in subsequent years. The Liberals, as befits their 
name, were, and are, more tolerant on “cross-voting” than 
any other party in the history of Parliament—so much so that 
even a doughty Individualist like Spencer Leigh Hughes 
deemed the tyranny of the Whips unreal. 

An incident on the controversies on the Newcastle Pro- 
gramme of 1891, and the far-reaching social changes which it 
premised, high-lighted the classic Liberal independence of the 
Whip system. “If Lord Rosebery lamented that the leaders in 
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Parliament had been over-burdened by the programme of the 
Federation” (the National Liberal Federation), wrote Lowell, 
“there were Radicals aggrieved by the control which, in their 
opinion, the leaders, acting through the Whips and the Liberal 
Central Association, had acquired over the Federation. The 
complaints were so loud, and so much discussed in the press, 
that Dr. Spence Watson felt constrained to deal with them in 
his presidential address”. The malcontents pressed two 
charges. The first was that the two institutions had the same 
quarters, that the honorary secretary of the one was the 
salaried executive of the other, and that Federation and 
Association were, in all but name, a merger. The second was 
that the General Purposes Committee, in preparing resolu- 
tions for the Party Council, was influenced by the Whips 
through Robert Hudson. 

The Federation’s Report for 1896 stated that, after 
commending a good business arrangement, Spence Watson 
had rejoined: 

“We are told that the resolutions are not genuine; that they 

are forced upon us by the Whips through the secretary, Mr. 

Hudson. No man admires the work of Mr. Hudson more 

than I do, because no man sees more of his work. I think 

Mr. Hudson, if he were so disposed, which I imagine is 

very far from his disposition, would find it very difficult to 

impose the will of the Whips upon us. We are not exactly 

the men to be dealt with in that way. Now, gentlemen, I 

wish to put this quite plainly. There is not a grain of truth 

in it. I have written down these words because I wish to be 
precise. I assert that not a single resolution has ever, at all 
events since 1886, been suggested, hinted at, drawn, altered, 
or manipulated by any whip or leader whatsoever.” 
The allusion to the year 1886 is worth noting. For that was the 
year in which Chamberlain left Gladstone, and in which the 
“caucus’’ (save the Birmingham “‘caucus’’) rallied to Gladstone. 
The obvious implication is that, in the face of emphatic dis- 
approval of his methods, Chamberlain had, rightly or wrongly, 
sought to sway Federation policy and had done before 1886 
precisely what Gladstone, Morley and the Chief Liberal Whip 
H 
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all desisted from doing after 1886! The parallel contest between 
Salisbury, Middleton and the Tory Whips on the one hand and 
the less oligarchical elements in the National Union of Con- 
servative Associations—itself a facet of the struggle between 
Salisbury and Lord Randolph Churchill, who made no bones 
about designating the conflict between the National Union 
and the Central Committee as “a struggle between a popular 
body and a closed corporation’”’—is brilliantly depicted in 
Professor R. T. McKenzie’s standard work on two of the party 
machines (British Political Parties) and needs no re-telling here. 
A Times report of 28th July, 1906, cited Sir Alexander Acland- 
Hood, the then Conservative Chief Whip, as saying, in reply to 
a proposal from National Union members for a “‘better flow” 
of information, that he “could not imagine anything more 
disastrous to party welfare than to have the party managed by 
a committee. The party ... would not. . . ever stand a caucus. 
(Cheers.) The policy of the Party must be initiated by its 
leader, who would, without a doubt, receive valuable advice 
and assistance from the advisory committee. But they could 
never submit to have the policy dictated by a committee. No 
leader and no whip would ever submit to it”. Fundamentally, 
the same approach prevails in 1956. Professor Laski came up 
against it in his brush with Mr. Attlee in 1945. 

In 1913 Ponsonby said that he had voted several times 
against his own Government Whips and that only once had 
there been any pressure. But it was doubtless a breach of 
etiquette to publicize the fact. In the 1910 Parliament, the 
conventional formula of the Chief Whip in a letter of gentle 
remonstrance ran: ‘“‘May I say with what pain. . .”” Yet, good 
libertarian as he was, the Master of Elibank was perhaps the 
most powerful Chief Whip in history. The modesty which 
characterizes the present Lord Elibank’s portraiture in Master 
and Brother gives depth, as it were, to the contours of his power 
and influence. Sir J. D. Rees hit upon the secret of the Master’s 
genius, when he soliloquized: “Persuasion tips his tongue 
whene’er he talks.” “Alick Murray’s great achievement was the 
Election of December 1910”, wrote Charles Masterman. 
“Everyone was against an appeal to the country in December, 
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Asquith, Lloyd George and the whole Cabinet, it being a 
tradition that Liberals always lost on a stale register. Murray 
insisted on the crisis being then precipitated and got his way 
and won.” The Master was to reap the reward on 14th May, 
1911, when he announced a majority of 121 on the Third 
Reading of the Parliament Bill. He never had to resort to his 
meticulously prepared “‘little list’ of 300-400 “‘excellent names” 
for elevation to the peerage. Whether that was a good thing or 
not remains a matter for dialectic. In the main, and unlike 
many Whips, the Master displayed a keen sensitiveness to the 
rights of private Members and private Bills. None the less, ina 
busy Parliament like those which preceded the First World 
War, he would almost certainly have had a few Bills ready for 
a Friday. Much later Sir Alan Herbert described that predica- 
ment in his The Ayes Have It: ““About 250 members have put 
down their names in the book; about twenty attend the ‘draw’. 
Not many more than twenty are eager to win a turkey for 
themselves, being pregnant with a particular reform. The rest 
go to give a friend another chance, or as a party duty, for the 
Whips always have a few Bills ready for a Friday. Sometimes 
one of the Departments wants to get some small measure 
through for which there is no room in the Government pro- 
gramme.” To revert: the essence of the Master of Elibank’s 
remarkable ascendancy was his talent for suasion—a gift with 
which he charmed Whigs, Liberals, Radicals, ‘“Lib-Labs’’, 
Labour Representation Committee and Irish Nationalists. He 
could never have contemplated—and would not have connived 
at—a House of Commons in which 619 of 625 Members of 
Parliament are the bondmen or the indentured labourers of 
the Whips. 
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THE DUTIES OF A MEMBER OF PARLIAMENT 


by W. Macmanon BALL 


HE summer number of Parliamentary Affairs gives first 
place to Sir Winston Churchill’s statement on “The 
Duties of a Member of Parliament”: 


“The first duty of a Member of Parliament is to do what he 
thinks in his faithful and disinterested judgment is right 
and necessary for the honour and safety of Great Britain. 
His second duty is to his constituents, of whom he is the 
representative but not the delegate. Burke’s famous declar- 
ation on this subject is well known. It is only in the third 
place that his duty to the party organization or programme 
takes rank. All these three loyalties should be observed, 
but there is no doubt of the order in which they stand 
under any healthy manifestation of democracy.” 


I have not the knowledge to say how far these principles con- 
tinue to guide political practice in Great Britain, but in my 
own country, Australia, there are considerable departures 
from them. Have we in this measure strayed from the true 
path of democracy? Or may the nature of an M.P.s duties be 
re-stated to bring them into line with changes in time and 
circumstance ? 

“In recent Australian politics”, writes Professor Crisp, 
“the notion that any parliamentarian has been purely the 
representative of his whole electorate or of the nation at large 
and not primarily the spokesman of a political party, interest, 
or group viewpoint is nothing more than an elaborate fiction. 
The Labour Party is distinguishable in this regard from others 
only in the frankness with which it acknowledges that in certain 
matters—those covered by, or affecting, the platform—a 
parliamentarian or office-holder is primarily the spokesman or 
delegate of his Party.’”! 


1L. F. Crisp: The Australian Federal Labour Party 1900-1951, pp. 4-5- 
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The Liberal and Country parties would claim that this 
statement is too sweeping, and deny that they have sub- 
ordinated their M.P.s to the party machine to the same extent 
as Labour; yet the trend in all three parties is certainly in this 
direction. 

The Australian Labour party has gone to great lengths to 
ensure party unity and discipline. Every candidate for Parlia- 
ment, which Professor Crisp significantly describes as one of 
the “instruments” of the party, must sign the pledge before 
endorsement. He thereby undertakes to vote in Parliament, on 
all questions affecting the party platform, as a majority of the 
parliamentary party, meeting in private, decides. As the 
platform has become longer and more detailed, it has become 
more difficult for the party member to find even minor issues 
on which he can express a personal point of view. And the 
parliamentary party, the Caucus, is itself subject to directions 
“from outside”: from the A.L.P. Conference which meets 
every two or three years, or, when the Conference is not sitting, 
from the A.L.P. Executive. The Conference consists of thirty- 
six members, six from each State branch; the Executive of 
twelve members, two from each State. The members of both 
Conference and Executive meet as instructed delegates rather 
than as the representatives of the State branches. The A.L.P. 
Conference or Executive is the supreme authority. It can, and 
sometimes does, direct the Parliamentary Party on specific 
issues, to support or oppose particular measures in Parliament. 
The most notable recent exercise of this power occurred in 
1951 when the Federal Executive, after two West Australian 
delegates received new instructions from their branch, directed 
the Parliamentary Labour party to drop its opposition to the 
Menzies Government’s Communist Party Dissolution Bill. 

“The Federal Executive of the Australian Labour party 
has given further consideration to the Communist Party 
Dissolution Bill. . .. The Federal Executive has decided that 
the Bill should be passed in the form in which it is now before 
the Senate....The Federal Executive directs the Parlia- 
mentary Labour Party to withdraw its opposition to the Bill 
in the form in which it is now before the Senate, while leaving 
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all members of the Federal Parliamentary Labour Party free 
to criticize the controversial clauses. The Federal Executive 
further directs the Federal Parliamentary Labour Party to 
insert Labour’s amendments in the legislation immediately 
upon its resumption of governmental office.” 

This statement was read in the Senate by the Labour 
leader, and the parliamentary party promptly obeyed it. It 
will be noticed that the Executive gave specific instructions 
not only to the parliamentary party of the day, but to the next 
Labour Government.! 

The Executive has the power to suspend or expel any State 
branch, and under rule g (j) has powers to deal with, and 
decide, any matter which “affects the general welfare of the 
Labour movement’’. It has used these powers freely. 

In the traditional view, these practices of Australian 
Labour are the direct negation of the principles of parlia- 
mentary democracy. The Labour M.P. can neither exercise 
his own judgment nor be too concerned about the will of his 
electorate; he must obey the instructions of an extra-parlia- 
mentary party machine. Such practices, in the traditional view, 
are nothing but the brazen usurpation by an outside body of the 
prerogatives of Parliament. It may be worth while to summarize 
how these practices have come about, and how Australian 
Labour tries to justify them. The principle of Caucus control 
expressed in the pledge of each M.P. to vote as the majority 
of Caucus decides stems from Labour’s early experiences as a 
small third party. The Labour party in Parliamént soon found 
that it could get nowhere unless it voted as a solid bloc, for 
only then could it extract concessions from either of the two 
Conservative parties—the protectionists and free traders—in 
return for its support. In the industrial struggles of the 1890s 
the trade unions had learned the same lesson; that they could 
only achieve their purpose by complete solidarity. The 
supporters of Labour were obscure, working people; they had 
no great names, no prestige of birth or education with which 
to attract followers; no wealth, no organs of opinion they could 


1 For a critical analysis of these events, Leicester Webb: Communism and 
Democracy in Australia, Chap. 2. 











THE DUTIES OF A MEMBER OF PARLIAMENT 241 


influence or control. Their one asset was their numbers, but 
numbers were useless without solidarity. Hence the belief, 
so devoutly protested if not always faithfully practised, that 
Labour M.P.s must be kept continually responsive to the will 
of the rank and file; that they are not sent to Parliament to air 
their personal philosophies but to push the programme of the 
Labour movement. They must not become members of a 
parliamentary club, or feel they belong to a privileged group; 
they must get on with the job the workers have sent them to 
Parliament to do; and the workers, through their party 
machinery, will remind them, and, if necessary, instruct them 
on the nature of the job. 

“Better’’, writes Professor Crisp, “that the great decisions 
in national politics should be taken by a known elected and 
accountable body than by unknown and irresponsible outside 
cliques like those which have, from time to time, decided or 
greatly influenced the policies of some Australian parties.’”! 

It is, of course, not quite as simple as this. The supreme 
Labour party authority is elected by the State Conferences, 
but they themselves are indirectly elected, sometimes at two or 
three removes from the rank and file. It is not wholly clear 
how “the will of the rank and file” seeps up through the 
pyramid to the Federal Executive but, questions of machinery 
aside, the basic Labour contention is that M.P.s are sent to 
Parliament to do what the party tells them. 

Is this inconsistent with the principles of parliamentary 
democracy ? In the traditional view, it certainly is, for accord- 
ing to this view the M.P.’s first duty is to his country, not his 
party. 

Surely there are two questions here which it is easy to con- 
fuse. The first is whether the M.P. should put his party before 
his country. The answer is obviously no. The second is whether 
an M.P. should express his personal view or his party view on 
where the interest of the country lies. Perhaps this is the more 
real question. For it is not as a person with individual views 
that an M.P. is to-day generally elected to Parliament. Most 
of his constituents will never have seen or heard him, and will, 

1 Quoted by Webb, op. cit., p. 36. 
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perhaps, have difficulty on polling day in remembering his 
name. They do not vote for him as a person, but as someone 
who can be relied on to support the party programme. They 
have perhaps only heard of the party programme through the 
party leader on radio or television, or from reading his state- 
ments in the national press. They are voting mostly for 
measures not men. In so far as they are influenced by personal- 
ities, it is only by the party leaders, not the back benchers. 

Effective decisions, as distinct from speeches, can only be 
made by a parliamentary majority. In so far as an M.P. has 
personal convictions, is it not his first duty to try to influence 
an actual or potential parliamentary majority, that is, his own 
party, rather than to expose in public his individual views? 
For no matter how powerful his personal speech-making may 
be, he will hardly win converts from the other side. If he could, 
the party system would be ended. Is not the M.P. to-day in 
very much the same position as the diplomat? The diplomat 
can inform, advise, and implore his Foreign Office in the hope 
that it will give him intelligent instructions, but he must never 
express publicly his personal views, only the views of his 
government. Is it not likewise the duty of the M.P. to express 
only the views of his party, and if he is unable to do this, 
should he not resign ? 

But what, the traditionalist may say, about the M.P.’s 
duty to represent his constituents? This is a hard question 
because it is never quite clear whether his duty is to those 
constituents who have done all in their power to ensure his 
election, or to those who have done all in their power to ensure 
his defeat. It is rather a strain on words to say that he must 
represent those of his constituents who regard him as a menace 
to the national life. The short answer surely is that he only 
represents those who have voted for him, though he is ready 
to behave in the same decent way to his opponent’s supporters 
as he hopes his opponent would behave to his supporters in 
the same circumstances. This is not unimportant, for it is an 
attitude based on the belief that all parties have certain basic 
principles in common, whatever their differences. 

If these assumptions about the realities of contemporary 
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democracy are correct, does it mean that Parliament is in 
eclipse? I think not. It only means that M.P.s should restrict 
themselves in public to talking about things that are practic- 
able; practicable because they have party support, whereas 
other people can go on talking about things that are possible. 
It can indeed be argued that firm party discipline is to-day 
the necessary condition of responsible government. If Parlia- 
ment speaks with as many voices as it has members, the 
sovereign people will be badly confused. The voter cannot 
make a choice between a medley of individual views: he can 
only choose between a few clear alternatives. 

The Australian emphasis on party discipline need not 
deprive the M.P. of the right to exercise his own judgment or 
use his own intelligence. He must still keep in touch with his 
electorate in order that he can report its reactions to the party, 
and give warning of any loss of popular support. In the party 
councils he will try to influence collective thinking and 
decisions. Nor need his speeches in Parliament be merely those 
of a party mouthpiece. In British countries to-day few, if any, 
questions of high principle divide the main political parties. 
Parliaments are more concerned with means than with ends. 
M.P.s need clear and well-informed minds rather than glow- 
ing souls. Even the most loyal party man will find plenty of 
opportunities for making his own contribution to parlia- 
mentary debate if his concern is to strengthen the appeal of his 
party by fact and argument, not merely to declaim party 
slogans. 

It is not my intention to suggest that Australian party 
practices should be taken as a model by other Parliamentary 
democracies. Yet I would submit that the satisfactory working 
of parliamentary government increasingly depends on the 
existence of strong parties; that parties can only be strong if 
they are disciplined and that the individual M.P. must there- 
fore be prepared to subordinate his own views to the judgment 
of his party. To loosen party discipline is to weaken the lines 
of responsibility running from government, through Parlia- 
ment, to the people. Of course, the discipline within a parlia- 
mentary party itself is something different from the discipline 
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extra-parliamentary bodies may seek to impose. It would be 
useless to try to abolish these outside pressure groups. The best 
that can be done is to ensure that their existence and character 
shall be known, so that the electorate can assess them. They 
are only dangerous when they operate secretly. 

If it is necessary for the M.P. to surrender some freedom of 
personal expression for the sake of party solidarity, it is the 
more important that people outside Parliament should be free 
to express their uninhibited personal views on the air, in the 
press, or anywhere else. It is only in this way that public 
opinion can become more critical and informed. It would 
seem wholly wrong to prohibit or restrict the public discussion 
of any issue merely because Parliament is about to discuss it. 
Whether individual M.P.s should take part in such public 
discussions before their leaders express the party view in 
Parliament is a different question, concerning party discipline 
not partiamentary privilege. 

It is a mistake to think of Parliament as something different 
and separable from the community. It is, therefore, also a 
mistake to imagine there is any constitutional device by which 
the atmosphere of Parliament can be made purer or rarer than 
the atmosphere outside. In the long run, the only way to 
protect the freedom and dignity of Parliament is to protect the 
freedom and dignity of the people it represents. 
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Sixteen American Presidents. David Bruce. Sidgwick & 
Jackson. 447 pp. 25s. 

The study of his own country’s history is a respectable 
occupation for any diplomat; and Mr. David Bruce, formerly 
American Ambassador in Paris, has long been occupied with 
the fortunes of the sixteen American Presidents whose terms 
of office fill the period between Independence and the Civil 
War. The present volume represents a revision of a work 
published in 1939 under the title From Revolution to Reconstruction. 
It is perhaps to Mr. Bruce having formerly been American 
Ambassador at Paris that we owe the curious fact that whereas 
this book is published in England it is printed in Paris. The 
result has not been happy, either in the printing or the choice 
of paper; some books entice the reader, this one repels him. 

Nor will the contents do enough to compensate for the 
repugnance induced by the appearance of the work. Mr. Bruce 
has clearly read a lot about his country’s leaders, both the 
eminent and those who, like John Tyler or Millard Fillmore, 
are little more than names to most people. But his reading has 
seemingly been indiscriminate, and in the case of Lincoln, for 
instance, old legends reappear with no indication that modern 
scholarship has challenged them—there is no bibliography or 
other assistance to the reader who may wish to enquire further. 

Unfortunately Mr. Bruce has been unable to overcome 
what is obviously the most serious obstacle to a treatment of 
American history through the lives of the Presidents, namely, 
that the presidential role in major public affairs has differed 
so sharply from one incumbent of the office to another. At 
times, as with Lincoln, the biography of the President and the 
history of the country may be almost identical; at others 
Mr. Bruce, in order to keep the continuity, is forced to discuss 
political events for pages at a time with no mention of the 
President’s name. Occasionally indeed, he seems to do less 
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than could be done, for instance in bringing out the relations 
of Tyler and Fillmore to the 1850 Compromise, or of Pierce 
to the Kansas-Nebraska Act. Furthermore, such a treatment 
necessarily tends to obscure the fact that though the office has 
retained a great deal of continuity, the circumstances of the 
country are hardly what they were in the pre-Civil War 
decades. When he writes, for instance, “Jackson’s opinions on 
the tariff question are, in view of the discussion on that same 
subject one hundred years later, of very considerable interest” 
it is difficult to think of anything more misleading. It may well 
be true that the arguments on the tariff in the 1920’s and 
1930’s were conducted in terms more suitable for a debtor 
country beginning industrialization, but if the historian refers 
to the earlier arguments at all it should surely be to point the 
contrast, not to suggest a similarity. 

The American presidency is and should be a subject of 
perennial interest to those concerned with democratic govern- 
ment. Much can be learned from both the successes and the 
failures of those who have held it, but a serious treatment must 
start with some kind of general appreciation of the President’s 
role within the American system. Such, for instance, as we 
find in another “‘popular” work, Herbert Agar’s ‘““The United 
States: the Presidents, the Parties and the Constitution”. By 
this standard Mr. Bruce’s purely biographical or anecdotal 
treatment falls short of what the foreign reader, especially, 
may reasonably require. 

Max BELOoFF 


Executive Discretion and Judicial Control. C. J. Hamson. 
Stevens. 222 pp. 12s. 6d. 


The protection of the individual against the State, by 
means of judicial control of the executive, is not usually 
considered to be one of the matters which are ordered better 
in France. It is however clear from Professor Hamson’s 
brilliant account of some aspects of the work of the French 
Conseil d’Etat that this institution affords protection to the 
individual which is often now lacking in England owing to the 
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steadily increasing autonomy of the executive. It is both start- 
ling and salutary to read that an expert French interlocutor 
was unable to bring himself to believe that he had rightly 
understood Professor Hamson’s account of the decision in 
Liversidge v. Anderson in which the House of Lords held, in 
effect, that a condition in a Defence Regulation that a Minister 
should have reasonable cause to believe certain facts before 
making an order for detention was fulfilled by a bare statement 
of a Minister that he was, or believed himself to be, satisfied 
and that the Minister was entitled to refuse to give any 
particulars as to the reasons which led him to issue a detention 
order. The French expert ‘‘was persuaded that I must have 
explained myself amiss because the proposition which he 
believed me to be suggesting to him—that is to say, the actual 
decision in Liversidge v. Anderson—was one which in his 
opinion must be unacceptable in a civilized country and which 
was more than strange in a country which after all had invented 
the term ‘the rule of law’.” 

It is no doubt in part due to the authority of Dicey and his 
well known criticisms of droit administratif, made more than 
seventy years ago, that the merits of the French system have 
hitherto been so little appreciated in England. Dicey made 
the point that droit administratif rested upon two leading ideas 
foreign to English law; one, that the relation of individuals to 
the State is governed by principles essentially different from 
those rules of private law which govern the rights of private 
persons towards their neighbours; the other, that questions as 
to the application of these principles do not lie within the 
jurisdiction of the ordinary Courts. In Dicey’s view there was 
greater merit in the unitary system of jurisdiction which he 
believed existed in England in his day and which the French 
had rejected. But, as Professor Hamson remarks, however 
desirable a universal jurisdiction may be “it seems to me 
certain that in a critical particular the universality of the juris- 
diction in England has today been broken. There is a most 
important, and increasingly important, territory in which the 
writs of the High Court no longer effectively run, if ever they 
did: a domain which in England the executive has made its 
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own, in which its own will is paramount and unsubjected to 
any kind of judicial supervision, or interference as it is called. 
This domain is in France the province of the Conseil d’Etat; 
and in its province the Conseil d’Etat has introduced a rule of 
law which deserves the admiration of any observer”’. 

Professor Hamson has no doubt that if Dicey had lived to 
observe the extent to which the High Court has abdicated from 
its jurisdiction he would “have preferred today the French 
result (which, splitting the jurisdiction effectively subjects 
discretionary power to judicial control) to the English situation 
which, upon pretence of maintaining a single universal 
jurisdiction, exempts from any judicial control the critical 
entity in our present social system—the Minister and his 
Department”. 

The functioning and characteristics of the Conseil are 
described in some detail and Professor Hamson makes it clear 
that the strength of the court is largely derived from the fact 
that it is part of the executive and not of the judiciary. The 
unity of the different sections of the Conseil makes it possible 
' for the administrative judge to be familiar with administrative 
problems, with the result that his decisions are loyally recog- 
nized by the administrators. The French administrator cannot 
claim, as the civil servant may with regard to the High Court 
in England, that he knows, and the Judge does not know, the 
necessities of administration. 

Professor Hamson’s book consists of lectures delivered by 
him at the University of Nottingham under the auspices of the 
Hamlyn Trust; it is an important and stimulating contribution 
to the furtherance of the knowledge of Comparative Juris- 
prudence which is the object of the Trust. 

K. MILLER JONES 


The Sovereign People. E. T. Brown. Angus & Robertson, 
Ltd. 271 pp. 21s. 


This book is an almost ferocious indictment of the present 
condition of democracy. Mr. Brown takes most of his examples 
from Britain and Australia, but all modern democracies, with 
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the partial exception of Switzerland, are the objects of his 
scorn and sorrow. He believes they are seldom governed for 
the people, and never by the people. 

A true democracy, Mr. Brown says, must have two basic 
features. Public opinion must be educated, interested and 
constantly active. The people must will to rule. And all 
political and social institutions must be designed to allow this 
sovereign will to express itself swiftly and surely in all acts of 
State. Yet no modern democracy possesses these features. The 
people’s will is generally apathetic and always ignorant. On 
the rare occasions when it becomes interested it is corrupted 
and confused. Even if public opinion were to become more 
stable and enlightened, the institutions of democracy would 
frustrate or distort its effective expression. 

The young citizen has no chance from the start. At home 
his family will seek to imbue him with its own political 
prejudices. The school should try to free him from these, but 
instead it tries to replace them with its own, or, at best, 
pretends a bloodless detachment from controversial public 
questions. When the young citizen grows up he will be at the 
mercy of the newspapers: in his indictment of the irresponsi- 
bility of the modern press Mr. Brown really goes to town. 

No doubt many readers will agree with some of the author’s 
criticisms of our organs of information and propaganda, but 
few, I think, will be convinced that the remedies he puts 
forward would produce an improvement. He works out an 
ingenious scheme by which newspapers would cease to be 
privately owned and controlled and yet escape government 
control, which he considers just as bad. They would be jointly 
controlled by the political parties, and each issue of each 
newspaper would express the views of all parties, the space 
being allocated in proportion to the party strength. Mr. Brown 
would also stir up interest in politics and educate the public 
by many and frequent public meetings at which each of the 
parties would have its say. 

It is hard to see how this device would cure the political 
apathy the author deplores. The sovereign people could hardly 
be compelled to read these balanced newspapers or attend the 
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new-style public meetings, and without compulsion there might 
be empty halls and dwindling circulations. Perhaps it is not 
possible to make the majority of people continuously interested 
in the processes of politics as distinct from their objects. If they 
can be educated enough to make reasonably intelligent and 
disinterested judgments about objectives and about the 
capacity of a political party to achieve these objectives, this is, 
perhaps, as much as can be reasonably expected. 

To ensure true expression of the people’s will, Mr. Brown 
would rely heavily on the initiative and the referendum. The 
executive as well as the legislature would be directly elected, 
and both would be continuously supervised and directed by 
the whole people. In effect, the people themselves would 
become the parliament. 

Among the questions Mr. Brown raises, some are funda- 
mental. What does he mean by the sovereign people? All the 
people, or only the majority ? What distinguishes a democracy 
from a dictatorship is not so much the power it gives the 
majority, but the rights it gives the minority. In any case, the 
people cannot get their will carried out merely by expressing 
it. They must understand ways and means; and this demands 
a great deal of special knowledge and a mastery of skilled 
techniques. Wise legislative and executive decisions can hardly 
be made by all the people acting as rulers in their spare time, 
because even in the most highly conscious political society 
most people will have to spend most of their time and effort 
on their own jobs. As the field of politics extends and its tasks 
become more complex there is an increased need for indirect 
rule. The practices of a Swiss canton can be no guide to the 
modern nation’s state. 

Notwithstanding these queries and criticisms, Mr. Brown 
shows himself to be an independent thinker with a disinterested 
social conscience and an impressive mastery of language. His 
book should be measured, not by its doubtful capacity to win 
assent to its conclusions, but by its singular power to stimulate 
fresh thinking about political habits that tend to be accepted 
without much question. Few books do this so well. 

W. Macmanon BALL 
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The Unknown Prime Minister: The Life and Times of 
Andrew Bonar Law, 1858-1923. Robert Blake. Eyre & 
Spottiswoode. 556 pp. 42s. 

“Tt is fitting”, Asquith is reputed to have said after attend- 
ing Bonar Law’s funeral in Westminster Abbey, “that we 
should have buried the Unknown Prime Minister by the side 
of the Unknown Warrior”’. Mr. Blake, until lately Senior Censor 
of Christ Church, has used this phrase as the title of this first full 
length and authoritative life of his subject not, as he says, 
because he considers the remark either just or true, but in order 
to dispel the erroneous impression he considers it conveys. To 
judge by the widespread comment and interest his book has 
already evoked, his objective has certainly been attained. 

Mr. Blake was invited to write this biography by Lord 
Beaverbrook, Bonar Law’s closest friend and executor. He has 
thus had access to Bonar Law’s private papers, upon which he 
has principally relied, though some of his most striking views 
are based on other unpublished documents, as for example 
those in the Royal Archives. As a result, he throws much new 
light on such controversial topics as the Curragh Incident, the 
overthrow of Asquith in 1916 and of Lloyd George in 1922, and, 
most interestingly of all, on the circumstances in which 
Baldwin rather than Curzon succeeded to the Premiership in 
1923. 

It is an extraordinary story—of the son of a Nova Scotian 
manse who, after becoming a successful iron merchant in 
Glasgow, was chosen in 1911 to be the leader in the Commons 
of the party of the Establishment and of the land, and who in 
the ensuing dozen critical years, finally as Prime Minister, 
exerted a vital influence on British history. The underlying 
theme of the book is, as its author puts it, “to illustrate some 
of the problems and difficulties facing the leader of a great 
political party, who believed in preserving his party’s unity 
and, for good or ill, succeeded in doing so through twelve 
dramatic years of convulsion, crisis and revolutionary change”’. 
Mr. Blake ascribes two main reasons for his success. First, that 
his selection as leader of the Conservatives kept them together 
as no other choice could have done. And that while he was 
I 
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his party’s leader he saw himself as a trustee—“‘. . . one thing 
that I have aimed at constantly has been to preserve, if it 
could be done, the unity of our party”, as he himself once put 
it. It was this abiding concern that underlay his actions at 
every vital moment of his career. To him more than any one 
else is due the survival in this century of the Conservative 
party, unlike the Liberals, as a united body. Second, that he 
was an outstanding House of Commons man. It is impossible 
to understand the long tenure of party and national leadership 
that he--and incidentally his successor—enjoyed, without 
bearing this in mind. He never lost touch with his followers 
and he gained and retained the ear and the affection of the 
whole House. And to show oneself master—and servant— of the 
Commons is, as even Laski used approvingly to insist, an 
essential prerequisite of high preferment under our parlia- 
mentary system of government. 

What other lasting political memorial has Bonar Law, 
besides a united Conservative party? He once told Austen 
Chamberlain that before the First World War he cared 
intensely about only two things: Tariff Reform and Ulster. 
There is no doubt that the first of these he deliberately 
sacrificed in the interests of party unity—and before we 
condemn him for this we should ponder well the attendant 
circumstances. Over Ulster, however, an issue in which he was 
deeply involved by family background and personal sympathy 
as well as by political belief and necessity, his success was 
undoubted. Without the support he pledged of the whole 
Conservative party Ulster would hardly have made good her 
claim to survive as an autonomous province of the United 
Kingdom, completely independent of the Irish Republic. 
And looking back now we may well conclude that his objective 
was as correct as it was expedient. And even if we condemn the 
tactics he employed, we must recognize, as Mr. Blake puts it, 
“that in the last resort parliamentary democracy depends 
upon a tacit but none the less real recognition by the majority 
of minority rights”. 

This may seem a meagre record of constructive achieve- 
ment. Yet Bonar Law was an invaluable public servant, not 
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least because, recognizing that parliamentary government 
depends on a healthy party system, he consistently and 
successfully fulfilled the role for which he was best fitted; that 
of maintaining the cohesion and effectiveness of one of its two 
main pillars. The portrait of him that emerges from Mr. 
Blake’s book is full and lifelike. The narrative is lively, clear 
and largely documented, and the judgments it embodies 
penetrating and on the whole fair. This is an enjoyable as well 
as an important political biography. 
KENNETH LAMB 


The Great Experiment: An introduction to the history 
of the American people. Frank Thistlethwaite. 
Cambridge University Press. 335 pp. 25s. 


Mr. Thistlethwaite has set himself a hard task in attempt- 
ing to compress the story of a people into little more than 
three hundred pages without assuming any former knowledge 
on the part of the reader with his subject and yet without 
over-burdening the narrative with facts. He succeeds remark- 
ably well in tracing the development of the United States 
from colonial times to the present day and in leaving his 
audience with an appetite to learn more of the story that he 
has told. 

The book, the author informs us in his preface, is aimed 
primarily at the undergraduate who is about to study 
American history, but he expresses the hope that it may appeal 
to a wider public on both sides of the Atlantic; and there 
seems to be no reason for him to be disappointed, for he tells 
his history in an easy and exciting manner. The history of the 
United States is indeed an exciting tale; and the limited time 
in which it has taken place, as well as a certain continuity of 
theme, make it an easier subject for the kind of treatment that 
it is given in this book than would be the history of most other 
countries. Yet these very things make it open to abuse, for it 
is easier to apply generalizations than it would be to a more 
prolonged and complicated story; but the ease with which 
such generalizations can be made does not increase their 
validity, if they are made without adequate insight into the 
i* 
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subject and without a nicely balanced sense of proportion. 
The proportions of The Great Experiment are excellent, and one 
is left with a most satisfying feeling that nothing of importance 
has been overlooked and that nothing has been over empha- 
sized. The book cannot of course within the limits that the 
author has set himself present new material or new interpreta- 
tions, but the straightforwardness with which the story is told 
should be of great value not only to the student starting for the 
first time on the study of American history but also to the 
scholar who has become enmeshed within his own theories. 
Mr. Thistlethwaite’s summing up of the causes of the war 
between the States is, for instance, quite admirable in its 
simplicity, and its generalizations seem to contain rather more 
truth than many a book whose detailed study of the period has 
obscured the inevitable by intricate theory. 

The only place in which it could be argued that the author 
has failed to preserve the impartiality and fairness that he 
shows elsewhere is in his treatment of the business tycoons of 
the latter part of the nineteenth century, where at moments it 
appears that he has allowed a moral indignation to colour his 
historical judgement. Of most value in this book is the author’s 
awareness of the European and English links that have affected 
the American people throughout their growth; this is an 
aspect often ignored in the American school textbook and one 
that provides an excellent point of departure for an English- 
man’s study of American history. 

RocEeR Morcan 


Curiosities from Parliament. Stanley Hyland. Allan 
Wingate. 211 pp. 12s. 6d. 


No one to my knowledge has ever had the courage to 
attempt to calculate the number of words printed in the State 
papers of Great Britain. The author of this book mentions that 
there are 10,000 volumes of bound papers in the 500 yards of 
shelving in the corridor outside the House of Commons 
library. Then there are the hundreds of bound volumes of 
Hansard, the Reports of Select Committees, returns to humble 
addresses to the Crown, etc., etc. 
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One has only to dip at random into this immense mass of 
material, this history in the raw, in order to turn up something 
astonishing, shocking, amusing or instructive. It is not 
generally known that an enormous volume of the Lords 
Hansard (which includes a sketch of a grotto in which a Queen 
is alleged to have misbehaved herself) contains many passages 
of distinct interest to students of the rare and curious! Never- 
theless, as this reviewer knows from personal experience, an 
attempt to extract and distil from this ocean of words a cup 
full of material of interest to the general reader is by no means 
sO easy as it appears to be at first sight. The trouble in which 
the anthologist or distiller finds himself is that the charm or 
attraction of the material on any one subject depends upon the 
details and the details are nearly always hopelessly long. Yet, 
as soon as one attempts to compress some extraordinary story 
revealed in the proceedings of a Select Committee, such as the 
first tale in Mr. Hyland’s book, half the vitality disappears. 
The flavour of Hansard is lost in a Reader’s Digest summary. 

Mr. Hyland has dug out nine stories from the great mine 
and has even added to his difficulties by researching into the 
columns of the contemporary press. The result is a book of 
considerable interest and without doubt an excellent illustration 
of the wealth which lies hidden. But he has not discovered the 
trick—if there is one to be discovered—of conveying to the 
reader the full flavour of the complete bill of fare. Perhaps 
the task is as impossible as would be the attempt to convey to 
anyone the rich beauties of the R.H.S. gardens at Wisley by 
putting a selection of plants in a window box. There is a hint 
that the author is still on the job of prospecting the great mine. 
It is to be hoped that the reception given to Curiosities from 
Parliament will encourage him to persevere. 

S.K-H. 
NOTE 
Parliamentary Affairs publishes articles on the subject of the institution 
of parliamentary democracy. Publication of an article in Parliamentary 
Affairs does not commit the Hansard Society to the support of any 
opinions in the article. Contributions to this quarterly should be typed 


and sent with stamped and addressed envelope to the Editor, Parlia- 
mentary Affairs, 39 Millbank, London, S.W.1. 
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Governing Urban America. C. R. Adrian. McGraw-Hill 
Publishing Co. Ltd. 452 pp. 41s. 6d. 


Dynamics of International Relations. E. B. Hass, Allen — 
S. Whiting. McGraw-Hill Publishing Co. Ltd. 577 pp. 
455. . 


Two Nations and Kashmir. Lord Birdwood. Robert Hale 
Ltd. 237 pp. 21s. 


The People and the Constitution (2nd ed.). Cecil S._ 


Emden. Oxford University Press. 339 pp. 42s. 


Readings in Social Science. Vol 3. Michigan State Uni- | 
versity Press. 704 pp. 





CORRECTION 


On page 453 of the autumn issue, we quoted Lord Samuel as 
having said, “‘Hansard, the ear of history, always listening.” | 
Lord Samuel has pointed out to us that the words he used 
were, “Hansard, the ear of history, already listening”’. 
As our distinguished member remarked when writing to 
us in connection with our mistake, he thinks that already is 7 
rather the better word “because it reminds members, of both — 
Houses, that posterity has its reporters there in advance, taking — 
down every word they speak, that, as the police say, it may be — 
used in evidence against them”’, 
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